State Senator Sheila Harsdorf

January 18, 2007
To:  Members, Assembly Committee on Elections and Constitutional Law
Fr: Sheila Harsdorf, State Senator

Re:  AJR 1, ending the use of the “Frankenstein Veto”

I am testifying in favor of passage of AJR 1 on second consideration, to prohibit partial
vetoes from creating new sentences by combining parts of two or more sentences. In 2006,
the Tegislature approved on first consideration this resolution on a 23-10 vote in the State
Senate and a 68-25 vote in the State Assembly. Today, AJR 1 has 44 Assembly co-sponsors,
and a majority of State Senators, 17, as co-sponsors.

Ending the abuse of the partial veto will not only help restore public confidence in the
lawmaking process, but it will also setve as a critical step to budget reform. As you may be
aware, in the 2005-07 budget, the Governor stitched together 20 random words within 752
words of the state budget to create an altogether new sentence that was never approved by
the State Legislature. The end tesult of this abuse was approptiating $427 million never
authorized by the Legislature. T coined this abuse the “Frankenstein Veto.”

A student of democratic government learns early that the executive branch cannot single-
handedly appropriate funds. Yet, the Frankenstein Veto makes a mockery of this basic
ptinciple. It is preposterous the fashion in which the partial veto was exercised in 2005 to

 create laws and expend taxpayer money the legislature never intended. 1 have attached a
copy for review. '

In 1990, Wisconsin citizens voted to amend the constitution to prohibit a governor from
vetoing letters to create new words. This resolution proposes amending the constitution to
prohibit a governor from creating a new sentence by combining two or more sentences of a
bill. While all but 7 states provide executive “line-item” veto authority, Wisconsin is the only
state with partial veto authority, which is more expansive than “item” veto authority.
Wisconsin’s governor would continue to have the broadest veto authority of any executive in
the U.S. even with the enactment of this amendment.

I urge your support of this resolution as a means to reform the budget process and restore

the balance of power.
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(Sh) VILLAGE OF WESTON BICYCLE-PEDESTRIAN
BRIDGE. In the 2005-07 fiscal biennium, from the
appropriation under section 20.395 (2) (nx} of the stat-

utes, the department of transportation shall award a grant -

under section 85.026 (2) of the statutes of $576,000 to the
village of Weston in Marathon County for the construc-
tion of a bicycle—pedestrian bridge over STH 29 adjacent

" to Birch Street and the Weston Regional Medical Center
in the village of Weston if the village of Weston contrib-
utes funds for the project that at least equal 20 percent of -

the costs of the project.

SECTION 9149 Nonstatutory prowsmns, “trea-
surer. ‘

SECTION 9150. Nonstatutory provisions; Univer-
sity of Wisconsin Hospitals and Clinics Authority.

2005 Assembly Bill 100

SectioN 9151, Nonstatutory provisions; Univer-
sity of Wisconsin Hospitals and Clinics Board.

SecTION 9152. Nonstatutory provisions; Univer-
sity of Wisconsin System. '

(1) OCCUPATIONAL SAFETY AND HEALTH ADMINISTRA-
TION TESTING.

(a) Positions and employees.

1. The authorized FTE positions for the depa.rtment
of health and family services, funded from the appropri-
ations under section 20.435 (1) {a), (gm), and (m} of the
statutes, as affected by this act, are decreased by 9.5 FTE
positions, for the purpose of providing occupatmnal
safety and health administration testing.

3. The authorized FTE positions for the state labora-
tory of hygiene, funded from the appropriation under sec-
tion 20.285 (1).(fd) of the statutes, are increased by 0.95
FTE position, for the purpose of providing occupational
safety and health administration testing,

4. The authorized FTE positions for the state ]abora—
tory of hygiene, funded from the appropriation under sec-
tion 20.285 (1) (i) of the statutes, as affected by this act,

are increased by 0.5 FIE position, for the purpose of pro-

viding occupational safety and health administration
testing.
5. The authonzed FTE positions for the state Jabora-

* tory of hygiene, funded from the appropriation under sec-
tion 20.285 (1) (m) of the statutes, are increased by 11.55

FTE positions, for the purpose of providing occupational
safety and health administration testing.

6. All incumbent employees in the department of
health and family services who perform occupational
safety and health administration testing are transferred
on the effective date of this subdivision to the state labo-
ratory of hygiene. Eniployees transferred under this sub-
division have all the rights and the same status under sub-
chapter V of chapter 111 and chapter 230 of the statutes
in the employment conumission that they enjoyed before

. the transfer. Notwithstanding section 230.28 (4) of the

statutes, no employee so transferred who has attained

permanent status in class must serve a probationary
period. '

(b) Tungible personal property. On the effective date
of this paragraph, all tangible personal property, includ-
ing records, that relates to occupational safety and health
administration testing of the department of health and
family services is transferred to the state laboratory of
hygiene. ' _

(c) Contracts. All contracts entered into by the
department of health and family services that relate to
occupational safety and health administration testing and
that are in effect on the effective date of this paragraph
remain in effect and are transferred to the state laboratory

-of hygiene. The state laboratory of hygiene shall carry

out any obligations under such a contract until the state




Remarks for Assembly Committee on Elections & Constitutional Law
Regarding AJR 1 — Partial Vetoes
By Representative Donald Friske
January 18, 2006

Thank you Chairwoman Albers and Committee members. I appreciate your hearing today and scheduling this
important legislation for consideration.

“Only the limits of one’s imagination fix the outer limits of the exercise of the partial veto power by incision or .
deletion by a creative person. At some point this creative negative constitutes the enacting of legislation by one
person, and at precisely that peint the governor invades the exclusive power of the legislature to make laws,” —
Justice Connor T Hansen, Wisconsin State Supreme Court, Kleczka v. Conta (1978)

In1911, Wisconsin’s legislature began to pass a single omnibus budget bill. The effect of this method was to
undermine the veto power and reduce control of the executive over the very agencies he was in charge of.

' Thus, after some years of wrangling, in 1927, 1929 and 1930, the legislature and the pcople of Wisconsin
agreed to amend the constitution creating a “partial veto.”

Current law allows a governor to reduce both numbers and words out of an appropriation bill. The language
legislators used in the creation of this power back in 1931 became a “partial veto” rather than an “item veto.”
The distinction may not seem great to the general public, however lawyers in both the executive branch and
judicial branch have used the distinction to chip away at the power of the legislative branch and to enhance the
powers of the executive branch without the approval of the people of the State of Wisconsin.

- In 2002, I Co-Chaired with Senator Jauch a Study Committee on Improving Wisconsin’s Fiscal Management.
Representative Jeff Stone, a cosponsor of this legislation, was a valued member of that panel as well. The Joint
Committee on Legislative Council decided to accept all of the Study Committee’s recommended leglslatlon
except for the bill limiting a governor’s partial veto power. :

The most recent example of this was done in 2005 Act 25. 752 words were vetoed to create a new 20 word
sentence deleting $427 million out of the transportation fund and allowing the Secretary of Administration to
spend $330 million more than the legislature authorized on education.

This unprecedented veto actually increased state spending, the complete opposite of the partial veto power
originally intended for the executive branch. To allow governors power to write laws is contrary to the
legislative intent of the 1929 legislature, as expressed by partial veto proponent Senator Thomas Duncan, “The
legislature holds the purse strings but cannot play politics and the governor is given a genume veto power
‘but he cannot dictate appropriations.”

The last statement made by the people of Wisconsin on the partial veto was in 1990, when the Constitution was’
amended to curb the ability of Governor Thompson to use a “Vanna White veto™ to create new words. The

- logical extension of that feeling of the legislature and the people of Wisconsin is to not allow the creation of
new sentences and bill sections either. Therefore, on behalf of my Leglslanve Council Study Committee and
the people of Wisconsin, I have proposed this resolution. :

The time has come for the legislature to use its check to restore balance to State government powers,

AJR 1, if approved by the voters, will eliminate the ability‘of the executive to create wholly unini_:endéd
legislation. The bills do not limit the ability of the executive to veto a particular appropriation downward.

I respectfully ask the commiitee pﬁss this legislation and reinforce the original intent of 1929 legislature.
Thank you again for hearing these bills today. I will be happy to take any question you may have.
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Representative Don Friske’s History of the Partial Veto

1911 — Legislature begins playing political games with Governor McGovern, by sending an omnibus

appropriation bill with no choice but to sign or veto all provisions contained in it.

1930 — Legislature and the people of Wisconsin give the governor balance with the partial veto, the strongest

veto in the USA

o Partial veto proponent Senator Thomas Duncan said, “To allow the governor with power to write

laws is contrary to the legislative intent of the 1929 legislature,” and “The legislature holds the purse
strings but cannot play politics and the governor is given a genuine veto power but he cannot dictate
appropriations.”

1973 — Governor Lucey uses the digit veto for the first tlme to reduce a dollar amount

1975 — Governor Lucey pushed the envelope further by deleting a single word (“not”) which reduced funding

from “not less than 50% to “less than 50%, for the first time completely altering the intent of the legislature

1976 — The Wisconsin Supreme Court rules, for the first time the governor can create an affirmative change:

rather than a negative change

1977 — Governor Marty Schreiber used the partial veto, for the first time in Wisconsin history, to enact a

law rejected by the legislature

1978 — The legislature sued and the Supreme Court ruled Governor Schreiber’s action was legal

o Justice Connor T Hansen dissents, stating “Only the limits of one’s imagination fix the outer lmits
of the exercise of the partial veto power by incision or deletion by a creative person. At some point
this creative negative constitutes the enacting of legislation by one person, and at pre01se1y that point
the governor invades the exclusive power of the legislature to make laws.”

1983 — Tony Earl used the “Vanna White” veto for the first time

1985 — 2000 — Governor Thompson used the digit veto, the editing veto, the “Vanna White” veto and created

the reduction veto, writing in any lower dollar amount in the original’s place

1988 — The Wisconsin Supreme Court reaffirms the governor is allowed to change the nature of legislation

approved by the legislature in favor of legislation rejected by the legislature as long as the new law is

“complete, entire and workable.”
o Justices Bablitch, Abrahamson and Steinmetz dissented, “By holding that appropriation legislation

18 In essence a potpourri of individual letters, an alphabet soup if you will, the majority has stripped the -
legislature of any opportunity to circumscribe the parameters of the effects of a gubernatorial veto.
The governor is now limited only by the letters in front of him and the extensiveness of his
imagination, subject only to the [Supreme Court] majority’s germaneness requirement.”

1990 — Wisconsin voters approve eliminating the “Vanna White” veto

1992 — Attorney General Jim Doyle states, “No one should be able to create new laws through the use of a

veto. As we all learned in our studles of good government, laws should be written by the legzsiature and elther

approved or rejected by the governor.”

2002 — Gubernatorial candidate Jim Doyle states, “I don’t think you should be able to go in and take a word

out there and a word out here and create a whole new sentence,” '

2002 — Bipartisan legislative council study committee proposes legislation to limit the partial veto

2005 — Governor Jim Doyle went in and took a word out here and a word out there, creating a whole new

sentence ... increasing spending through the use of the partial veto for the first time in Wisconsin’s history

2006 & 2007 — The Wisconsin State Legislature is using its constitutionally provided check to restore balance

after nearly a century of previous legislatures, supreme courts, govemors and finally our current governor to

have wreaked havoc and uncertainty into the budget process.

‘Conclusion: The abuse of the veto was performed by many governors of each party and enabled by the

Supreme Court. Failing to amend the constitution will allow that abuse to contmue for
years to come.

'The legislature writes the laws. The Governor signs, vetoes and executes the laws. This
amendment restores truthfulness to every Wisconsin fourth grader’s soclal studies
textbook. :
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State ex rel. Kleczka v. Cdnta,Wis. 1978.
- Supreme Court of Wisconsin.

STATE ex rel. Gerald D. KLECZKA and John C.
Shabaz; on Behalf of themselves and all persons sim-
ilarly situated, Petitioners,

V.

Dennis I. CONTA, Secretary, Department of Reven-

_ue of the State of Wisconsin, Election Board of the
State of Wisconsin, Douglas LaFollette, Secretary of
State of the State of Wisconsin, Martin J. Schreiber,
Acting Governor of the State of Wisconsin, and
Bronson La Follette, Attorney General of the State of
Wisconsin, Respondents
Ne. 77-463-0A.

Argued Jan, 23, 1978,
Decided April 5, 1978.

An original action was instituted by members of the

Wisconsin Legislature for the purpose of securing a
declaration that a partial veto of a bill enacted by the

Legislature was legafly defective. The Supreme -

- Court, Heffernan, J., held, inter alia, that the partial
veto was proper even though it had the effect of
changing the bill's pohcy :

Rehef demed

Connor T. Hansen, J., concurred in part and dissented
in part and filed opinion. :

West Headnotes '

[1] Statutes 361 €233

361 Statutes ' "
3611 Enactment, Requisites, and Validity in Ger'l'_-
.eral

thority .
361k33 k. Disapproval of Portion of Bill.

Most Cited Cases )

For purposes of judging'whether legislative bill could

bé subjected to partial veto, bill was appropridtion

bill where it set apart portion of public funds for fin-
ancing of election campaigns, thus authorizing ex-

penditure of public monies. Laws 1977, c. 107, §§ 1

361k325 Approval or Veto by Executive Au— _

' Pagel

et seq 53; W.S.AConst. art. 3. 8 IO art 8 §8;

W S.A.20.510,71.095. -
21 Statutes 361'@333

361 Statutes
3611 Enactmerit, Requisites, and Validity in Gen-
eral o ' :
361k25 Approval or Veto by Executive -Au—'
thority
36Ik3? k. Dlsapproval of Portion of Bill.

- Most C]ted Casee

Where Governor exercised his power of partial veto
of legislative bill, he was not required physically to

‘return approved. portions of bill to Legislature, and

constitutionaily required return- of vetoed portions
was made when Governor submitted his objections to

* bill and his veto message in timely fashion to origin-

ating house of Legislature. W.S. AConst. art, 4. §
17(2); art. 7, § 21; W.S.A. 14.08, 71. 095 985, 04(21
Laws 1977, ¢. 107, §53

. [3] Statutes 361 €33 _ |

‘ 6 Statutes

3611 Enactment Requisites, and Validity in Gen-
eral _ ‘ : : :
361k25 Approval or Veto by Executive Au-.
thority ' ' '
361k33 k. D13approva1 of Portlon of BII]

. Most Cited Cases o
* For purposes of determining whether partial veto is

valid, test of severability is simply that what remains

~ be a complete and workable law; power of Governor -

to disassernble law is coextensive with power of Le-
gislature to assemble its provisions initially.

[i}_'Statutes 361 €233

‘361 Statutes

3611 Enactment Requis_it_es, and Validity in Gen-
eral . 7 L B o
361k25 Approval or Veto by Ezecutive Au-

thority
36133 k. DlsapprovaI of Portlon of Bill.
Most Cited Cases ) .
Where what remained. after Governor exercised par-
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tial veto over legislation involvihg designation of

funds for deposit into Wisconsin election campaign
fund was complete, entire, and workable law, such le-
gislation was severable and partial veto was valid
even though it had effect of changing policy of legis-
" lation from that of encouraging add-ons to taxpayers’
‘personal liability to that of imposing charge on gener-
cal fund. Laws 1977, c. 107, §§ 1 et seq., 53;
W.S.AConst. art. 4, § 17(2, 3); art. 5. 8 10; art. 7, §

C 213 W.S.A. 11,50, 14.08, 20.510, 71 095, 28504(2) |

990.001{1 1 ).
[51 Statutes 361 €33

361 Statutes 7

© 3611 Enactment, Requisites, and Validity in Gen-
eral : S )
' 361k25 Approval or Veto by Executive Au-
thority ' ' ' |

Most Cited Cases :
Under Wisconsin Constitution,- Governor may exer-
cise his partial veto power by removing provisos and

conditions to appropriation so long as net result of

partial veto is complete, entire, and- workable bill

which Legislature itself could have passed in first in-

stance. W.S. A Const. art. 5, § 10; Laws 1977, ¢, 107,
§53; W.S.A 71095, '

#4530 *G82 Trayton L. Lathrop (argued), Donald L.

Heaney and Isaksen, Lathrop, Heaney & Long,-

Madison, on brief, for petitioners.
Irvin B. Charne (argued), Howard B. Tolkan, Arthur

J. Harrington, and Charne, Glassner, Tehan, Clancy:

& Taitelman, S. C., Milwaukee, on brief, for ré-
spondents Dennis J, Conta, Douglas LaFollette, and
Martin J. Schreiber. .

%540 Bronson C. La Follette, Atty. Geri., and John
E. Armstrong, Asst. Atty. Gen., on Attorney Gener- -

al's brief in response to order to show cause,
HEFFERNAN, Justice. :

The petitioners in this original action are Gerald D.
Kleczka, a member of the Wisconsin Senate, and
John C. Shabaz, a member of the Assembly. On
December 2, 1977, they filed a petition for leave to
683 commence an original action in this court for
the purpose of securing this court's declaration in re-
spect to the validity of a purported partial veto of an

361k33 k. Dlsapproval of Portion of Bill.

Page 2

enrolled bill which originated as Assembly Bill 664.
The petitioners contend that the partial veto was leg-
ally defective and, accordingly, the entire bill as en-
acted by the legisiature was reciu_ired to be published
as law. o ' o

The principal reSpondeht named in the petition is
Martin J. Schretber, Acting Governor (hereafter Gov-

_ernor} of the State of Wisconsin. Pursuant to an order

to show cause, the petition for leave to commence an
original action was heard before the court on Decem-
ber 23, 1977. Following the filing of a stipulation of

. facts by the petiti_one_fé and by the respondents, this
“court, on January 5, 1978, granted Jeave to the peti-

tioners to comunence an original action. The original
action was, argued before the court on Janvary 23,
1978, and briefs were filed on the merits.

As is evidenced by our order of January 5, 1978, we
have concluded that the matter is an appropriate one
for dec]aratory judgment. There 1s clearly a justi-
ciable controversy between persons whose interests
are adverse and persons who have a 'legally protect-

. ‘lblc mterest 'The issue is ripe for judicial determ1na~

tion.

The 1egis]ati0n which was vetoed in part deals with
financing of election campaigns by a legislatively
created campaign fund. It is legislation the validity of
which is of concern to the state as a whole, and the is-
sue poséd here involves the constitutional prerogat-
ives of both the Governor and the Legislature.

The material facts are agreed to by the parties, and no

* - fact-finding procedure is necessary, The action is ap-

propriate for disposition as a matter of law in-an ori-
ginal action,

~ Assembly Bill 664, as subsequently amended, was

concurred in by the Senate on September 28, 1977.
The enrolled bill was presented to the Goverrior on
October 11, *684 1977. On that same day the Gov-

. emor purported to exercise the partial-veto authority

conferred upon him by art_ V. see. 10, of the Wiscon-
sin_Copstitution. A message and a letter from the

“Governor was sent to the Assembly Chief Clerk on

that same date. He stated that he had exercised his
partial veto “to restore the check-off provision that

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.
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existed in the original bill” (sec. 51) and exercised his.

partial veto “in Section 53 of the bill because the
September 30, 1977, effective date is unnecessary to
implement the law for the 1978 elections.” '

After the veto no part of the enrolled bill was physu:— :

ally dehvered to the Assembly.

‘In the Govemor's message to the Assembly, he stated
" that the bill as partially vetoed and partially approved
was deposited in the Secretary of State’s office.

The Assembly Journal dated October 12, 1977, re-
ferred to the Governor's message and- letier, The re-
ceipt of the signed, enrolled bill 'showing' the partial
vetoes was formally acknowledged by the Secretary
of State on Qctober 17, 1977,

Sometime between Qctober 17, the date of the Sec-

retary of State's formal acknowledgment of the re-
ceipt of the bill from the Governor, and October 20,
the date the bill was published, the signed, enrolied
~ bill was exhibited to the Legislative Reference Bur-
. eau, and copies of that bill were printed by the Bur—
cau showing the partial vetoes. :

On October 20, conformed copies of the bill as par- -

tially approved -and partially vetoed were submitted

to the Chief Clerks of the Senate and Assembly and

copies of the bill were placed in the bill jacket. Seme-
time after October 17, a copy of the enrolled bill as
partially approved and partially vetoed was delivered
to the Wisconsin ¥¥541 State Journal, the state news-

. paper. The bill was published by the Wisp_onsin State

Journal on October 20, 1977.

“Subsequent to the commencement of this action -and
following the date of oral arguments in this court, the

*685 legislature on January 24, 1978, acted on the.
Governor's partial veto, but failed to secure the neces- -

sary two-thirds vote to override the veto.

The petitioners' contentions are directed principally

to the partial vetoes of the Governor of secs. 51 and
53 of the enrolled bill. Sec. 51 of the enrolled bill cre-
ated sec. 71.093 of the Wlsconsm Statutes to provide
in part as follows:

“(1) Every individual filing an income tax statement

may -designate that their income tax liability be in-

Page 3

creased by $1 for deposit into the Wisconsin Election.
Campaign Fund for the use of eligible candidates un-
ders..11.50.” -

Acting Governor Schreiber exercised his partial veto
by lining out the words, “that their income tax liabil-
ity be increased by,” and the words, “deposit into.”
The section as changed by the partial veto reads:

“(1) Every individual filing an income tax statement
may designate $1 for the Wisconsin Election® Cam-
paign Fund for the use of ehglble candidates under s.

11.50.”

- 1t is conceded that the bill as en;dlled would require

taxpayers to “add on” to their tax liabilities the sum

“of $1 if they wished-that sum to go to the campaign
- fund. As changed by the Governor's partial veto, a

taxpayer instead elects to designate that the sum of $1

be “checked off” or expended from the state general

funds for the purposes of the Election Campaign
Fund. '

The parties have stipulated that-the change made in

sec. 51 will result in approximately $600,000 in tax
funds being expended directly for pdlitical purposes
per annum. Under the bill as passed by the Legis-
lature, only the sum which taxpayers agreed to have

added to their tax Hability would have been used for

political purposes. Under the provisions of sec. 51 as
partially vetoed, the sums used for political purposes
will come out of general tax revenues.

The change in sec. 53 was made by the veto of the
portion which provided:

*686 “(1) Section 71.095 of the statutes, as created
by this act, shall apply to all individual income tax re-

~turns for any calendar year or corresponding fiscal

year which commences not more than 6 mohth_s pre-
ceding the effective date of this act, and to each cal-
endar year or correspondmg fiscal year thereafter.”.

1t is alleged by the Attorney General | that the
partial veto of sec. 53 accelerated the effecuve date
of the bill by one year.

ENI1. The Aftorney General was named as a
_respondent in the petition of Kleczka and
Shabaz. He, however, joins with the peti-
tioners in contending that the partial veto

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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was procedurally defective. He contends that

the attempted partial veto operated as a veto

- of the whole law.

The attack on the partial veto is threefold, The peti-
tioners, Senator Kleczka and Representative Shabaz,
.contend that the partial vetoes were totally ineffect-
ive, because neither the enrolled bill nor the part par-
tially vetoed was returned to the Assembly within the
time limited by the Constitution. They #re joined in
this contention by the Attorney General.

The petitioners also contend that Bill 664 was not an
appropriation. bill and, therefore, not subject to the
partial-veto provisions of arf. V. sec. 10. The Attor-
ney General, although he contends .that the partial

veto was unauthorized, acknowledges that Bill 664
was an appropriation bill within the meaning. of the -

Constitution.

~ The petitioners also contend that, even were the bill
held to be “returned” in accordance with the Consti-
tution and even were it an appropriation bill, the ve-
toes attémpted here were unauthorized by the Consti-

tution, because the Governor may not, in the exercise

of a partial veto, strike language from a bill unless it
is severable and cannot strike from the bill provisos
or conditions on an appropriation that were placed
thereon by the Legislature. The -Attorney General
joins in this contention. '

##542 Tt is our conclusion that Enrolled Bill 664 was
“an appropriation bill and that a proper return was
made to the *687 originating house of the Legislature
within the six days allowed by the Constitution. We
conclude that the portions stricken were severable

from the.enrolled bill; and coroliary to the latter con- '

. clusion, we conclude that the bill as partially vetoed
.by the Governor and published by the Secretary of
State was a complete, workable bill, which meets the
requirements. heretofore stated by this ‘court to be
mandated by the Constitution. The portion approved
by the Govermnor became effective upon publication
by the Secretary of State. '

[1] We give attention to each contention in turn, con-
sidering first whether the bill was an appropnatlon
bill in the terms of the Constitution.

Page 4

The constitutional provision applicable is art. V. séc.
10. The Constitution as amended by the referendum
of November 30, 1930, provides:

“Governor to. approve or veto bills; proceedings on
veto, Section 10, (As amended Nov. 1908 and Nov.
1930) Every bill which shall have passed the legis-
lature shall, hefore it hecomes a law, be presented to
the govemnor; if he approve, he shall sign it, but if
not, he shall return it, with his ob]ectlons, to that
house in which it shall have originated, who shall
enter the objections at large upon the journal and pro-
ceed to reconsider it. Appropriation bills may be ap-
proved in whole or in part by the. governor, and the
part approved shall become law, and the part objected
to shall be returned in the same manner as provided

‘for other bills. If, after such reconsideration, two-

thirds of the members present shall agree to pass tle

- bill, or the part of the bill objected to, it shall be sent,

together with the objections, to the other house, by _

- which it shall likewise be reconsidered, and if ap-

proved by two-thirds of the ‘members present it shall
become a law. But in all such cases the votes of both
houses shall be determined by yeas and nays, and the
names of the members voting for or against the bill or
the part of the bill objec:'téd to, shall be entered on the
journal of each house respectively. If any bill shall

"not be returned by the governor within six days -

(Sundays excepted) after it shall have been presented
to him, thé same shall be a law *688 unless the legis-
lature shall, by their adjournment, prevent ltS return,
in which case 1t shall not be a law.”

Under the Constitution only appropriation bills are
susceptible to a partial veto. In the event Bill 664 was
not an appropriation bill and not subject to-a partial
veto, the petitionérs are correct and the Governor was.
not autherized to disapprove less than the whole of
the bill. T

‘Because we find that Bill 664 is an approprlatlon bill,

we do not decide the effect of a Governor's attempted
partial veto of a bill that is not an appropriation bill. - )

The petitioners concedé that the bill as it left the

‘Governor's hands was an appropriation bill, but they

contend, properly, that it is not in that posture that the
nature of a bill should be determined. The question is
whether it was an appropriation bill when it was de-
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livered to the Governor. They argue that the bill in its

enrolled form as submltted to the Governor was not

an approprlauon bill,

Under the ‘provisions of the enrolled hill, the sums
. added on to the taxpayers' liability and paid into the

treasury are to be deposited to the general funds. The
Secretary of Revenue is designated to certify the
amount of money deposited in the general fund as the
result of the add-on to tax liability. The amount de-
termined under sec. 71.095, Stats., by the Secretary is
then to be paid into the Wisconsin Election Cam-
paign Fund annually, on August 15, by the State
Treasurer. From that fund, there is made a continuing
appropriation of money as certified under sec. 71.095
to provide for payments to the candldates who quah-
fy under sec. 11.50. :

it is clear, from these provisions, that the bill as it

. . went to the Governor authorized the expendituré of .

public moneys. The bill set apart a portion of the pub-
lic funds for a #*543 public purpose the financing of
election *689 campaigns, This meets the definitions
of an appropriation bill as’set forth in State ex rel.

- Finnegan v, Dammann. 220 Wis, 143, 148, 264 N.W,

622 (1936):

“In Webster's New Inter'national Dicticnary, the fol-
lowing definition is made:

* ¢ Appropriation bill. Govt. A measure before a legis-
lative body authofizing the expenditure of public

moneys and stipulating the amount, manner, and -pur-- .

pose of the various items of expenditure.'

“In State'v. La Grave, 23 Ney, 25, 41 P 1075, 1076

the court said:

“ ‘An appropriation in the sense of the constitution’

means the setting apart a portion of the public funds
for a public purpose.’

“In Hunt v, Callaghan, 32 Ariz. 235, 257 P. 648, 649,
the court said: ‘

“ ‘An appropriation is “the setting aside from the

public revenue of a certain sum of money for a spe-" -

cified object, in such manner that the executive of-
ficers of. the government are authorized to use that
money, and no more, for that object, and no other e

" (at 148, 264 N.W. at 624.)

It should be noted, more_over, that. that opinion poS-
ited: “. . . a bill containing any appropriation is an ap-
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propriation bill” (at 147, 264 N.W. at 624) The
court in Finnegan assumed that such contention was’

~ correct but concluded that it was inapplicable to the

facts before it, because the bill before the court con-
tained no appropriation. It held that the bill with
which it was concerned was not an appropriation blll, _

‘because:

“It deals with apprdpriationsr'nei_thér in the title nor in
the body of the act, and would not be considered such
a bill either in common speech or in the language of
those who deal with legislative or governmental mat-

ters.” (at 149, 264 N.W. at 624.)

" ‘Enrolled Bill 664 as it reached the Governor in’ the

instant case is quite different than the bill before the
court in Finnegan, Enrolled Bill 664 bears in its éap—
tion, *690 “An Act . . . making appropnatlons ?
Sec 47 of the bill prowdes for: :

. a continuing appropriation, from the Wisconsin
clection campaign fund, the moneys certified under s.
71.095(2) to provide for payments to- candidates un-

~ der s. 11.50.”

Under the standards of ancgan, the enrolled bill

. submitted to the Governor was an approprlatlon bill

withinthe meaning of art. V. sec. 10, of the Constitu-

The petitioners argue, however, that “appropriation”
as used in art. V. séc. 10, refers only to an authoriza--
tion to expend “public money™ as they believe public
money is defined in B. E. Sturtevant Co. v. Industrial
Comm... 186 Wis. 10, 202 N.-W. 324 (1925). They
rely upon Sturtevant to-support the proposition that
legistative directions to’ disburse special funds for

- special purposes do not constitute an appropriation in

the constitutional Sense. They argue that, because the
Bill as it Teachéd the Governor's desk provided that
the Election Campaign Fund was to be created solely
from voluntary payments, the Campaign Fund should
be viewed as a special fund for a special purpose.
They conclude, therefore, that the directions for dis- -
bursement of the aggregate of the add-ons is not of a

_ public fund which may be appropriated within the

constitutional meaning of that word.

We conclude that the facts of Sturtevant make its ra-
tionale irrelevant to the instant case. Sturtevant was
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decided prior to the 1930 amendment to the Constitu-
tion which provided for partial vetoes and was con-
cerned, not with the Governor's authority to exercise
his veto power, but with the obligation of the Legis-
Aature to make an appropriation of “public or trust
money” only upon a yea and nay vote. Sturtevant
~construed art. VIIL. sec. 8. of the Wisconsin Constitu-
tion, which provides in part:

*691 “On the passage in either house of the legis-
lature of any law which . . .
news$ an appropriation of public or trust money .

the question shall be taken by yeas and nays, Wthh -

shall be duly entered on the journal . .

#%544 In Sturtevant the court was ‘conccmcd with .

provisions of the Workers Compensation Act. Ordin-
arily, when an employee is killed in the course of his
employment, the benefits are paid to his dependents.
Wher_q the worker leaves no dependents, the employ-
-er is obligated to pay a statutorily determined sum in-
to the state treasury. The bill before the court in Stur-

tevant provided that such sums were to be paid out by

the state treasury on directions of the Industrial Com-
mission. When the bill was passed, the Senate either
failed to require yea and nay votes or failed to show

such votes in its journal. It was contended that the act

was invalid because a yea and nay vote is required on
the appropriation of public or trust money. The court
lield this was not public money, because it was inten-
ded for a special purpose and, accordingly, a yea and
nay vote was not required. It did not, however, hold
that it was not an appropriation. On the contrary, the
court held, “It is plain the act ‘makes . . . a
ation of . . . money.” ” (at 16, 202 N.W, at 326 It

was, however, determined that it was not the type of

appropriation that requires a yea and nay vote.

While, on the basis of Sturtevant, it is conceivable

that one could argoe that a yea and nay vote was not

required in respect to the passage of the appropriation
section of Enrolled Bill 664, it is irrelevant to the de-
termination of whether 664 is an appropriation bill.

We believe that the language quoted from Sturtevant
" is dispositive of the fact that the bill with which the

court was concerned in that-case was indeed an ap- . -

" . propriaticn bill, although not one requiring yeas and
nays. Moreover, Sturtevant goes on to say that the

makes, continues. or re-.

- an appropri-

- .. Page6

mere *692 fact that trust’ funds are created or dis-
bursed would not necessarily obviate the necessity of
conducting a yea and nay roli call upon passage of
such legislation. The court stated:

“Other trust funds might be created from time to time

which would be public -funds, and in which all the
people of the state would have a beneficial interest,
and such funds would naturally fall within the mean-
ing and intent of the constitutional provision.” (at

19-20, 202 N.W a1 327}

Accordingly, even were we to distort the clear mean-

" ing of Sturtevant, the funds for election purposes

which were created by the voluntary add-on provided

in Enrolled Bill 664 are those in which “all the
+ people of the state would have a beneficial interest.”

Even under the strained interpretation of the petition-
ers, the funds appropriated by the voluntary add-on

--would constitute an appropriation of public money .

requiring yea and nay votes under the authority of
Sturtevant -

The.United.StatcS Suprcme Court, in di.scussing the

-federal election campaign act as amended in 1974,

which appropriated funds for the financing of elec- . .

‘tlon campaigns, pointed. out that the use of public

funds to facilitate and enlarge public discussion and

- participation in the electoral process furthered “goals

vital to a self-governing people.” Buckley v. Valeo.
424 U.8. 1, 93, 96 S.Ct. 612, 670, 46 L.Ed.2d 659
(1976): The Wiseonsin law, which parallels the goals
of the federal election campaign act, is one in which
all the people have a beneficial interest.

The argument that Enrolled Bill 664 was ﬁot an ap-
“propriation bill is unfounded. It was a bill subject to

the exercise of the Governor's partial-veto power.

- [2] The petitioners additi_onaliy claim that the Gov-

ernor failed to comply with the mandatory procedures
of art. V. sec. 10, That section of the Constitution_
provides that any bill presented to the Governor and
not returned by *693 him within six days becomes’

" law without his approval if the Legislature is in ses-

sion. Petitioners insist that the Governor did not make
the return mandated by the Constitution. It is argued
that, because the required retin was not made, the
six-déy rule applies, and despite the partial veto, En-
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rolled Bill 664 has become a law because the Gov-
ernor failed to act, as the Constitution requires, with-
in the time pericd allowed. - '

The stipulation of the parties recites:

**345 “7. The enrolled bill, as signed by the Acting
Governor, was not delivered to the Assembly nor was
any part of the signed, enrolled bill delivered to the
Assembly by the Acting Governor. The Acting Gov-

ernor caused nothing to be deposited with the As- -

sembly or the clerk thereof in relation to said bill oth-
er than the aforesaid message and a letter dated Octo-
ber 11, 1977 from the Acting Governor . . . stating
that bill 664 was partially vetoed and appfoyed;
signed and deposited in the Secretary of State's of-
fice. These documents were deposited with the As-

sembly Clerk on October 11, 1977. The Assembiy_

Journal, dated October 12, 1977, makes reference to
the aforesaid message and letter.”

The petitioners, by this stipulation,. acknoWIe_dge that

a writing setting forth the fact of the partial veto and
the reasons for the Governor's objections was timely

filed with the Legislature, but they point out that the °

agreed facts undisputably show that neither the bill
nor the part of the bill disapproved was delivered to
the originating house. : :

The petitioners rely upon the language of the Consti-
tution which states that, in respect to total vetoes, the
Governor, if he shall not approve a bill “shall return
it, with his ohjections, to that house in which it shall
have originated.” The same requirement, petitioners
contend, is mandated upon the Governor in respect to
partial vetoes, because the Constitution states, “the

part objected®694 to shall be returned in the same

manner as provided for other bills.” .

- From the juxtaposition of these two clauses in art: V,
sec. 10, the petitioners argue that, although a part of
the bill the part not subjected to the partial veto will

" become law without further action of the Legislature,

nevertheless the entire bill, including the portion of

the bill of which the Govemor approved, must be re-
turned.

“This conclusion, on its face, is contrary to the express
words of the Constitution, Without a doubt, the most
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the Constitution requires. in respect to a partial veto is
that “the part objected to shall be returned.” There is

_ no requirement that the part approved be resubmitted

o the Legislature. To require such a resubmission

- would be meaningless and superfluous. The Legis-

lature had already exhausted any authority it had in
respect to the portion of the enrolled bill which was
approved by the Governor.* '

- This interpretation has previously been approved by

this court in the case of State ex rel. Martin v. Zim-
merman, 233 Wis. 442, 448 289 N.W. 662, 664
{1940). The court in that case, in refem'ng_ to the con-
tentions there that the entire bill, a portion of which
had been partiglly vetoed, must be returned. by the
Governor to the house in which:it originated, stated:

*This interpretation would destroy the whole purpdse
and effect of the 1930 amendment. . . . the argnment

" entirely 6verlooks the following provision that ‘the

part objected to shall be returned in the same manner
as provided for other bills.” If the legislature had re- -

_ mained in session; only the parts of Bill No. 563, S.

to which the govenor objected would be returned to

" the iegls]atave body

Nevertheless, it is argued further by the petitioners
that it is the duty of the Govemnor to return the entire”
bill to the Legislature after the partial veto. It is con-
tended*695 that the deposit of the approved portion
of a bill with the Secretary of State, as was done by
the ' Governor here, and its subsequent publication
will resuit in piecemeal legislation.

The result of the practice followed by the Governor
in the instant case, the petitioners claim, is that the -
'portion approved, but only that _portion,' will become
law upon publication. Legal tights, they point out,

'may arise in reliance upon thie published portion of

the bill, but when the Legislature thereafter acts to

override a veto, those who have relied upon the par-

tnai pubhcatlon may ﬁnd thelr r1ghts in jeopardy. -
There are several answers to these contentions.

The first is the wording of the Constitution itself.
Wh_ere there is but a partial **¥546 approval, the Con-
stitution provides, “the part approved shall become
law.” This demonstrates that the Legislature's con-
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cern with the portion of the legislation it and the

Governer have approved is at an end, Only the mech-
anical steps to insure that there is an enforceable law

in respect to the parts approved remains. That mech- -

anical process publication by the Secretary of State is
'constitu'tionally mandated and is independent of fur-
ther legislative action on the same bill. The Constitu-
tion provides, art. IV, sec. 17, subsec. 3, “The legis-
lature shall provide by law for the speedy publication
of all laws.”

Consistent with this constitutional mandate and pur- -

suant to similar provisions in art. VII, sec. 21, which
existed prior to 1977, the legislature has enacted sec.
14.08, Stats,, which provides:

“The governor shall cause all legislative acts which
have become laws by his approval or otherwise to be
deposited in the office of the secretary of state
without delay, and shall inform thereof the house in
which the respective acts originated.” '

Sec. 985.04(2), Stafs., requires that matters which

have become law be immediately published in the of-
ficial *696 state paper. Clearly, then, the Constitu-
tion, which provides that, when a bill is approved in
" part,- the part approved becomes law,-also provides
that the law shall be speedily published. The Legis-

lature by secs. 1408 and 985.04(2) has recognized

this can only be accomplished by delivering the ap-
proved portion of the bill to the Secretary of State
and not to the Legislature.

Had the Governor returned the approved portion of
the bill to the Legislature, he would have acted con-

trary to the mandatory requirement of the Constitu- -
tion, and he would have expressly flouted the legis-

lative direction to deposit with the Secretary of State
acts which become laws.

Despite what we percelve as the clear intention of a
constitutional provision, the petltloners argue that,
when the Governor fails to return the entire biil to the
originating house, the Legislature has nothing before
it and, in a sense, it would be required to violate art,
IV, sec. 17. subsec. 2, which provides, “No law shall
be enacted except by bill.” The override of a veto,
however, is not the enactment of a bill. The bill has
been previously enacted. The vote by the Legislature

Page §

foliowing the veto is not for the purpose of enacting
the bill, but for the purpose of nullifying the Gov-
ernor's action and of allowing the prewously enacted

legislation to operate.. -

Morcover, the failure to return the entire bill, or a
portion of the bill, prior to législative action has nev-
er thwarted the right of the Legislature to act. The pe-
titionérs have aided the coirt by tabulating partial ve-
toes from 1931 to 1977. By comparing the publica-
tion date set forth therein with the date on which the
legislative action on the partial veto took place, it can. -
be determined when a bill was published before the
originating house had the opportunity to act on the
partial veto. Accbrdin_g_to the petitioners, this is ob-
jectionable - piecemeal legislation. The petitioners
have set forth in their *697 table 108 partial vetoes.
Our inspection of that table demonstrates that 64
{FN2] bills have been enacted piecemeal in the sense
used by the petitioners, i. e., the part approved was
published prior to ‘the time the originating house
could act on the partial veto. The petitioners have
ably expressed hypothetical problems that may result
from such piecemeal legislation, but in practice no
such problems have arisen. There has been no show-
ing that either the public or the private interest has
been damaged by thlS extensive piecer_neal” type of
leglslatzon '

FN2. This figure includes_the partial veto
" history of Bill 431 A (1975), the publication
- date of which is'rerroneously printed in the
petitioners’ appendix as October 29, 1976. In
~ fact the bill was published on October 29,
1975, prior to the legislative actlon on the
. veto on January 28, 1976.

To return the entire bill to the griginating house prior -

to pubhcatlon would defeat the ‘purpose which the. -

partial-veto pr0v1s10n of the Constitution was inten-

ded to serve.

+**547 State ex rel., Martm v, Zimmerman, supra,

“stated that, prior to the amendment, to art. V. sec. 10,
- which gave the Governor the partial veto power, the
- Governor was faced with a Hobson's choice when

confronted with a bill which contained pressing so-.
cially necessary legislation but which also contained
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matters which the Governor felt were detrimental to.

the public' welfare. His choice prior to 1930 was
either to veto the bill in ifs entirety and forego the
-goad the legislation would accomplish or to accept

and approve the bad with the good. The Governor's -

dilemma at least in respect to appropriation bills was
‘ameliorated by the 1930 amendment.

Were we, in the absence of a clear constitutional

- mandate, to insist that the Governor be required to re- -

_turn the approved portion of the bill to the Legislature
without publication, this court would by its mandate

%698 reinstitute, to a degree at least, the very evil the.

amendment sought to rectify. In effect, if such were
our mandate, no portion of the law, although it had
received the approval of the Governor and a majority

~ vote of the Legislature, and no matter how beneficial

or necessary it might be, could have the force of law

until the Legislature acted on the partial veto. This

would be contrary to the purpose of the 1930 consti-

tutional amendment. It would nullify the Governor's
approval-of legislation already passed.

" - Although the'Legislature' has no alithority to act in re-

spect to the portion of an enrolled bill approved by -
the Governor, under the procedure contemplated by

the petitioners, the bill could be retained in the Legis-
lature for an indefinite period. No procedures have
been cited by the petitioners which would prevent the
Legislature from holding the bill and preventing pub-
lication of a law passed by the Legislature and ap-

proved by the Governor. The Constitution, reason, .

and the enactments of the Legislature compel the
* conclusion that the portion of the bill approved by the
Governor ‘not be returned to the Legislature but,
rather, that it be deposited with the Secretary of State
to be published and have the force of law.

Similar factors compel the conclusion that. the portion
of a bill vetoed not be physically returned in bill form
to the Legislature. '

The Constitution provides, .where there is a partial,

veto, “the part objected to shall be returned in the
sarmne manner as provided for other bills,”

True, State ex rel. Martin v. Zimmerman, supra,.

states hypotheticaily and as obiter dicta :
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“If the legislature had remained in session, only the
parts of Bill No. 563, S. to which the governor objec-
ted would be returned to the legislative body.” (at
448, 289 N.W. at 665)

While it can be argued that this statement in Martin
gives support to the petitioners’ position that there
should *699 be a physical delivery of the portions of
the bill vetoed to the originating house, it is apparent
that the court was not using “returned” in that sense.
If .its definition of “returned” were so limited, the

" court could not, with literal consistency, have held

that the approved portion of the bill need not be re--
turned. “Returned” is used in the sense that it means
“submitted for further. consideration by the legis-

* lature.”

Moreover, the-physi_cal-return to the Legislature of
the vetoed parts of a bill would lead to an absurdity.
In this case, the petitioners would have the Acting

. Governor send to the Legislature excisions from the

enrolled bill, in respect to.sec. 51, teading, “that their
income tax liability be increased by,” and the words,
“deposit into™; and, in-respect to-sec. 53, the excision
from sec. 1 reading: :

.*Section 71.095 of the statutes, as created by this act,
-shall ‘apply to all individual income tax:returns for
“any calendar year or corresponding fiscal year which

commences not more than 6 months preceding the ef-
fective date of this act, and to each calendar year or

_corresponding fiscal year thereafter.”

It would seém that the separate delivery of these ve-
toed portions of the enrolled bill to the originating
house would be pointless. **348 Moreover, after
such physical excisions, as the Acting Governor’

‘points out, the bill as approved could not then be pub-

lished in a form which would demonstrate to the pub--

 lic the scope or effect of the Governor's partial veto.

The petitioners-have not questioned the respondents'
position that the Secretary of State would not be ob-
liged to publish as law. a bill revealing that portions

* of it had been physically removed. The Secretary of

State would not be required to publish it at all.

We cannot conclude that what “shall be returned”
refers to the excised clippings from the enrolled bill.
‘What must be returned and that which is the sine qua-
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*700 non for further legislative action is the Gov-
ernor’'s recitation of the portions of the bill he has re-
fused to approve and the reasons therefor, When a
governor exercises his power of complete veto, his
- under-the-constitution cobligation is to return the en-
tire bill, “with his objections, to the house in which it
shall have originated, who shall enter the objections

at large upon the Joumal and proceed to reconsider

it.”

In other words, what is necessary for the Legislature
to proceed with a vote to override a veto is a written
objection by the Governor addressed to the Legis-
lature which may be entered in the legislative journal
with sufficient completeness that the Legislature

knows the nature and scope of the Governor's objec-

tions. This was done. The constitutionally required
return was made when the Governor submitted his
objections to the bill and his veto message in a timely
fashion to the originating house of the Legislature.
The Constitution requires no more.

Because no conflicting constitutional requirements
are put in jeopardy when an entire bill is vetoed, it is
_ approprlate and reascnable to return the entire bill to

the originating house; but neither the Constitution,

public policy, nor logic requires the return of the
whole bill or the excised portions of a bill in the case
of a partial veto. To do so would frustrate the object-

ives of the 1930 constitutional. amendment and of .

other portions of the Constitution which require that
laws, as approved by the Governor, be speedily pub—
lished and put into effect.

We are satisfied that the procedure used by the Act-

ing Governor in the partial veto of Bill 664 fully

complied with the mandates of the Constitution. The

- Acting Governor, by his letter and partial-veto mes-
sage, timely informed the Legislature that he ap-

proved parts of the bill and disapproved parts of the.

- bill. He gave his reasons*701 for his objections to the
specific portions of the bill with which he was in dis-
agreement. :

He also stated in his message to the legislature that he
had delivered the official copy of the enrolled bill to

the Secretary of State. AIthough the official receipt -

was not executed until October 17, 1977, after the
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Legislative Reference Bureau had an opportunity 'to
assure the complete accuracy of the document, it is

. not argued that the enrolled bill was not in fact de-

livered to the Secretary of State on October 11, 1977,
The Governor so stated in his message to the Legis-
lature. Accordingly, by that delivery and by that de-
claration of delivery, the Governor on that date put
the bill beyond his own reach. By his own actions,

-the Governor was no longer in a position to recon-

sider or.to revise his previous partial approval and
partial disapproval of the bill. The Governor by the
delivery and by his own statement to the Legislature
terminated his time for deliberation on the bill.

In addition, the Governor's message informed the Le-

_ gislature that it was from that time forward within the

Legislature’s jurisdiction to deliberate and to consider

the veto, The message was sufficient to inform the
“Legislature of the Governor's objections and suffi-

cient to enable it to spread upon its journal portions
of the bill objected to. This in fact the Legislature did

~on October 12, 1977 as is ewdenced from the legls—'

lative journals.

By its actions the Legislature acknowledged the re-

-ceipt of the Governor's-objections.and was thereafter

in a position to consider action on the veto. That the
Governor's message and statement of objections
*%549 was sufficient is evidenced by the Legislature's
ability o take action .on Januvary 24, 1978, when it
failed to override the veto.

At. oral "argument,l moreover, it was acknowledged
that procedures adopted. by the Legislative Reference

“Bureau *702 with the consent of the Legislature as-

sured that accurate and reliable copies of the enrolled
bill, showing the parts approved and the parts disap-

. proved, were placed in the hands of each member of
the Legislature well in advance of con31derat1on of

the veto.

Certainly, the effect of this procedure, approved by '
the Legislature, was to remove .any possible doubt in
respect to what parts of the bill were approved and’
what parts were dlsapproved

) Moreover, we find the practice utilized here by the

Acting Governor to be consistent with the mandatory
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provisions of the Constitution even were there not a
long history of similar practice acqmesccd in by the
Legislature.

Accofding to exhibits furnished by the petitioners, it

appears that, shortly after the constitutional amend-
ment was adopted in 1930, it was the practice of gov-
ernors to return the entire bill, inclnding those por-
tions vetoed, to the Legislature for further action.

We conclude, however, that under the plain meaning
of the Constitution and in light of the intent of the
1930 amendment, governors who followed that prac-

tice were not required to do so and acted in deroga-.

tion of the gubernatorial powers intended to be con-
ferred by the constitational amendment,

Additionally, it is acknowledged in respect to partial
vetoes that, since 1947, with a few exceptions, it has
been the practice of the governor to return neither the

entire bill nor the vetoed portions of the bill to the
- Legislature. Instead Governors generally, since 1947,
. have given the Legislature only a letter and a mes-

sage of objections. They delivered the entire enrolied

bill to the Secretary of State showing the vetoed por-

tions. The bill was thereupon published and, in re-

spect to the parts approved, made effective as law

“usually prior to the time the Legislature acted on the

partial veto. Certainly, as conceded by the petitioners,
for the last ¥703 fifteen years, more or less, there has

been an acquiescence by the Legislature in the very .

procedure adopted by Acting Governor Schreiber.

In terms of constitutional law, the United States Su-

preme Court has concluded that, where Congress has
acquiesced in the procedures utilized by the president

in his relations to.the congress, such acquiescence

represents an agreement that the procedures utilized
by the president properly interpreted the constitution-

“al provisions. Okanogan Indians v. United States

(The Pocket Veto Case), 279 U.S. 655. 49 S.Ct. 463,

73 L.Ed. 894 (1925).

This court has followed a similar rule and stated that
great weight will be attached to long continued legis-
lative practice and acquiescence as determinative of
the proper interpretation of constitutional provi-

sions. [ntegration of Bar Case_:, 244 Wis, 8, 31, 11
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N.W.2d 604, 12 N.W.2d 699 (1943),

We conclude, however, that, even were the practice
employed by the Acting Governor in the instant case
not one of long standing, the procedures employed
here satisfy the mandatory requirements of the Con-
stitution with respect to the retum required to the ori:
ginating house upon the exercise of a partial veto.

Having concluded that Enrolled Bill 664 was an ap-
propriation- bill, and having concluded that the Gov-
ermor complied with the mandatory constitutional
procedures in making his return of the partial veto to
the driginating house of the Legislature, the question

" femains whether the words excised were appropri-

ately removed by partlal veto.

The words r.emoved had the effect of replacing tax- -

- payers' voluntary add-on to their personal tax liabilit-

ies the sum of $1 for political purposes, with an elec-
tion by the taxpayer to direct that $1 be paid out of
general funds and general tax revenues. :

#704 The additional charge to the general fund is es-
timated to be $600,000 per annum. This the petition- -
ers claim created an appi'opriation**SSO where none
existed before. Implicit in the petitioners' argument
and explicit in the argument of the Attomey General
is the additional argumient that voluntary contribu-’

_tions were a proviso or condition upon which the ap-
_propriation depended and that such proviso or condi-

tion was ipso facto inseverable from the approprl-.
ahon ltself

The petitioners acknowledge that the Legislature can-
not, by a statement incorporated in the legislation,
frustrate the Governor's partial-veto power by declar-
ing that certajn portions of a.bill are inseverable, In
that respect, the petitioners are correct. Severability,
petitioners acknowledge, is the test of the partial-veto

_power. Petitioners concede that what is severable

may: be. excised from the leglslatlon by the Gov- -
ernor's pamal vetp. '

} The petitioners correctly assert that severability must

be determined, not as a matter of form, but as a mat-
ter: of substance. The brief of the petitioners argues
that a partial veto which would make an appropri-

' .ation where none existed before is not a severable
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change.

- As stated above, we conclude that, for a Governor to
exercise a partial veto, the bill must, as it comes to
the Governor, contain an appropriation. The principal

- thrust of the petitioners is based on the. assumption
that this bill contained no appropriation when it
reached the Governor. We have concluded that as-
sumption is incorrect. The bill clearly provided for an

. appropriation -of funds obtained by a voluntary add-
on option afforded a taxpayer. Those funds were then
appropriated for election purposes by the bill.

Hence, it is incorrect, under the facts, for the petition-

ers to assert that the bill as altered by the Governor.
created an appropriation where none existed before.

*705 The Governor's veto left the appropriation un-
touched. Rather, it affected the source from which the
appropriated funds were to be-derived. Accordingly,
to conclude, as the petitioners would have us do, that

this bill is inseverable because it created an appropri- -

ation where none existed before is patently incorrect.

Severability is- indeed the test of the Governor's con-
stitutional authority to partially veto a bill, but the

test of severability is that established by the Wiscon- -

sin court and not by courts which operate under a dif-
ferent comstitution. "'We ‘reaffirm the - conclusion
reached by this court in State ex rel.. Sundby v.
Adamany. 71 Wis. 2d 118, 128, 237 N.W .24 910, 914
(19761 : :
. that analysis of the use made of the power in the
instant circumstances must be limited to apphcatlon
of principles expressed by this court in previous cases
in which the exercise of the partial.veto was chal-
lenged.” A

Three major Wisconsin cases have discussed the

power of the Governor to partially veto a bill-under

the authority of art. V. sec, 10: State ex rel. Wiscon-
sin Telephone Co. v. Henry, 218 Wis. 302, 260 N.W.

486 (1935); State ex rel. Martin v. Zimmerman. 233
Wis. 442, 780 N.W. 662 (1940); State éx rel. Sundby
v. Adamany, 71 Wis.2d 118, 237 N.W.2d 910 (1976).

Each of these cases emphasizes that the power of the
Governor fo approve or disapprove a bill “in part” is
a far broader power than that conferred upon Gov-

-proved, as they were in the bill . . .
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ernors under the partial-veto provisions of most state
constitutions. In most instances, the power of the
Govemnor is confined to the excision of appropri-
ations or items in an appropriation bill.

The Henry case, supra, extensively discussed the dis-
tinction between the Wisconsin Constitution and oth-

er state constitutions _which give a more limited

power to the Governor. The Henry case sanctioned
the Governor's *706 exercise of the partial veto of ap-
propriations, gerier‘al legisiation, and other parts of an
appropriation bill which' did not contain specific ap-
propriations. The court concluded that any portion of
an appropriation bill was severable and could be ex-
cised so long as it left, in respect to “the parts ap-
a complete, entire,

and workable law,” Henry, 218 Wis. at 314, 260
N.W. at491. : '

- **551 In the Henry case, oné of the provisions ve-

toed by the Governor was the express statement of
the legislative intent, The court acknowledged that

" the powers conferred on the Governor by the Consti-

tution in respect-to the partial veto were broad in-
deed. It stated:

“It may well be that sec. 10,-art. V. Wisconsin Con-
stitution, was not intended to empower the Governor,
in vetoing parts of an appropriation bill, to dissever
or -dismember a single piece of legislation which is

‘not severable, or so as to leave merely provisions

which are not a compiete or fitting subject for a sep-

. arate enactment by the Legislature. Although that

may not have been intended, there is nothing in that
provision which warrants the mference or conclusion
that the Governor's power of partial veto was not in-
tended to be as coextenswe_ as the Legislature's power

to join-and enact separable pieces of legislation in an

appropriation bill. As the Legislature can do that in

 this state, there are reasons why the governor should

have a coextensive power of partial veto, to enable

" him to pass, in thé exercise of his quasi-legislative

function, on each $eparable piece of legislation or law

‘on its own merits.” (at 314-15, 260 N.W. at492)

Accordingly, the court in Henfy stated that the Gov-

. emor's power to disassemble legislation by the partial

veto was as broad as the Legislature's power initially
to join the legislation into a single bill. It put but one
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limitation on the Governor's power, and that is that.

the remainder after partial veto be a “complete, en-
tire, and workable law.” It found in Henry that the
part approved by the Governor constituted, mdepend—
ently ¥707 of the disapproved portions, a complete,
_entire, and workable law. '

In the subsequent case of Martin. supra, the rationale
"of Henty was followed. Therein, the court said:
“No contention is made in the instant case that the
parts of Bill No. 563, S. approved by the governor do
not leave a complete body of law of proper subject
matter for a separate enactment by the legislature. We

think it clear that ch. 533, Laws of 1939, which con-_

tains all of Bill No. 563, S. excepting the parts there-
of disapproved by the governor, constitutes an effect-
ive and enforceable law on fitting subjects for a sep-

arate enactment by the legislature.” (233 Wis, at 449,

289 N.W. at 665.)

"The court in Martin made clear that what must sur-
vive the Governor's veto was an enactment which

could have been passed initially in the exercise of the -

' Legislature's power and was a workable law. The test
of severability was set forth in those terms only. As
- the court stated in Martin :

“The question here is whether the approved paits,

taken as a whole, provide a complete workable law.

We have concluded that they do, and we must give ‘

them effect as such.” {at 450, 289 N.W. at 665.)

The workable law test was’ reemphasxzed in Sundby,
supra. The court there stated;

“(THhe action taken by the governor was valid, in that

the portions vetoed, although not actuatly items of
appropriation, were separable provisions, not consti-
tuting provisos or conditions to an item of appropri-
ation, and the remaining portions constitute a cém-
plete and workable law.” (7L Wis2d at 135. 237
N.W.2dat918) o

[31 We conclude that the test of severability has
clearly and repeatedly been stated by this court to be
simply that what remains be a complete and workable
law. The power of the Governor to disassemble the
law is *708 coextensive with the power of the Legls-
lature to assemble its provmons initially.
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This conclusion in respect to severability is consistent
with the Legislature’s own declaration. In sec.
990.001(11), Stats., the Legislature stated, “The pro-
visions of the statutes are severable. The provisions
of any session law are severable....”

While that legislative declaration  is concerned
primarily with the construction and effect of legisla-
tion which may be in part defective, it evinces a gen-
eral legislative **3352 purpose to give force to por-
tions of legislation which survive a constitutionaliy
authorized nullification, whether that nullification be
by the courts or by the Governor. :

[41 In the present case it is undispufed that what re-
mained after the Governor's partial veto is a com-
plete, entire, and workable law. -As such, it is sever-
able and reflects the proper exercise of the partial-
veto power conferred on the Governor by the Consti-
tution of the state, '

In addition, the cases decided by this court have re-
peatedly pointed out that, because the Governor’s
power to veto is coextensive with the legislature's
power to enact laws initially, a governor's partial veto
may, and usually will, change the policy of the law.
The Martin case specifically recognized that;

“It must be conceded that the: governor's partial dis-

" approval did effectuate a change in policy; so did the

partial veto of the bill involved in the case of State ex
rel. Wisconsin Tel. Co V. Hem'y " (233 Wis. at. 450,

'282NW atﬁﬁﬁ[

~In Sundby supra, we pomted out that the Wisconsin

case law recognizés. that the Governor has a constitu-

" -tionally recognized role in leglsla‘uon We stated in

Sundby : :

“Some argument is advanced that in the exercise of
the item veto the governor can negative what the le-
gislature has done but not bring about an affirmative

© *709 change in the result intended by the legislature.

We are not impressed’ by this argued distinction.
Every veto has both a negative and affirmative ring
about it. There is always a-change of policy involved.
We think the constitutional requisites of art. V. sec.
10, fully anticipate'thaf the governor's action may al-
ter the policy as written in the bill sent to the gov-
ernor by -the legislature.” (71_Wis.2d -at 134, 237
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N.W.2d at 918.)

Thus, the fact that the Actiﬁg Governor's partial veto
in the instant case changed the policy of the legisla+
tion from that of encouraging add-ons to a taxpayer's

" personal liability to that of imposing a charge on the .
general fund-does not lead to the conclusion that the‘

veto power was unconstitutionally exercised. It re-
flected a change of policy which the Governor had
the authority to make under the Constitution because
his authority is coextensive with the authority of the
Legislature to enact the policy initiaily.

It should be borne in mind, of course, that the very
section of the Constitution which gives to the Gov-
ernor the authority to change policy by the exercise
of a partial veto also gives the final disposition and
resolution of policy matters to the Legislature. The
Governor's changed policy can ultimately remain in
effect only if the Legislature acquiesces in a partial
veto by its refusal or failure to override the Gov-
ernor's objections {JFN3] :

" EN3. This division of legislative power
. between the legislature and the executive is
characteristic of our constitutional system of
checks and balances. Each branch of gov-
ernment must be able to protect itself from

intrusions by the other branches. The Feder- -
alist No. 73, 492, 494 (A. Hamilton) (J. |

Cooke ed. 1961). Accordingly, each branch
is given some power within spheres primar-
ily controlled by the other branches. The
veto power of the governor, legislative. in

nature, is but one example of a constitutional '

check and balance, and, as such, it repres-

ents a deviation from the strict theory of sep-

"aration of powers. E. Mason, The Veto
‘Power, sec. 100 (A. B. Hart ed. 1890); Stew-
art, Constitutionality of the Legislative Veto,
13 Harv.J.Legis. 593, 598-600- (1976);. 6
U.Mich.JL.Ref., Separation of Powers:

Congressional Riders and the Veto Power;:

735, 748-49 (1973). In Wisconsin law, it is
settled that the Governor plays a rele in the
legislative process through the exercise of
the veto power. E. g., State ex rel. Wiscon-
sin Telephone Co. v. Henry, 218 Wis. 302,

. .Page 14

315, 260 N.W._ 486 (1935).
The dissent cites Montesquieu on the necessity of
maintaining a strict separation of poWers..-Nof even
Montesquien, however,,'advocated absdlute' separa-
tion of powers, as is demonstrated in The Federalist-
No. 47 (J. Madison) (J. Cooke ed. 1961). The early

. constitutions of the several states recognized the

*“impossibility and inexpediency”’ of total separation.
Id. No. 47, at 327.

The dissent correetly expresses concem over possible
abuses by the executive of the partial-veto power.
The authors of The Federalist, however, repeatedly
alluded to the tendency, in republican fofms of gov-
ernment, to the aggrandizement of the legislative
branch at the expense of the other branches. 1d. No.-
48, at 333 (J. Madison); No. 49, at 341 (J. Madison);
No. 73, at 494 (A, Hamilton). It is no answer to ap-

~ peal to the separation-of-powers doctrine, because the

true meaning of that doctrine is entirely compatible
with a partial inter-mixture of the branches for spe-
cial purposes. Id. No. 66, 4t 445 (A. Hamilton). The
appropriate balance between the executive and the le-
gislature with respect to the veto power'is not, there-
fore, to be struck by reference to an abstract principle
set forth by Montesquieu, but by reference to the lan-
guage of the Wisconsin Constitution.

" The very language of Montesquieu relied upon by the
- dissent was specifically discussed and explained by

Madison in The Federalist. He demonstrated that the
separation-of-powers docirine set forth by Mont-
esquieu did not require a strict division of functions
between the three branches of govemment Madlson‘
stated: : '

“He (Montesquleu) did not mean that these depart-
ments ought to have no partial agency in or no con-
troul over the acts of each other. His meaning, as his
own words import, and still more conclusively as il-

Tustrated by the example in his eye, can amount o no
. more than this, that where the whole power of one

department is exercised by the same hands which

- possess the whole power of another department, the

fundamental principles of a free constitution, aré sub-
verted.” Id. No. .47, at 325-26.

More recently, Richard Neustadt in his volume, Pres-
idential Power (1961), pointed out that the phrase,
“separated powers,” tended to trap Americans into a
stereotyped conception of democratic government
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that was never intended by the founding fathers. He
wrote:
“The constitutional convention of 1787 is supposed
“to have created a government of ‘separated powers.”
Tt did nothing of the sort. Rather, it created a govern-
- ment of separated institutions sharing powers.” (at
33) : | :
A recognition of this principle of shared powers was
voiced by President Eisenhower when he stated in
1959, “I am part of the legislative process.” Id., at 33.
Even these accepted principles of shared, rather than

completely separated, powers under the United States:

Constitution do not reflect the broader grant of legis-
lative power to the Wisconsin Governor under the
partial-veto authority of art. V. sec. 10. The separa-
tion-of-powers doctrine of the Federal Constitution,
MOTEOVeEr, is inappropriafe to the partial-veto power
of the Wisconsin Governor, for the President has no
partial or item veto authority. Also, as is shown else-
where in this opinion and in prior opinions of this
court, the partial-veto power of the Wisconsin Gov-
emnor is far broader than the item-veto power con-
" ferred by the constitutions of other states. It is, there-

fore, constitutionally inappropriate to find answers o~

Wisconsin constitutional problems in respect to par-
tial-veto powers by resort to the cliches that have
- supplied an unwarranted gloss on the true meaning of

federal “separation of powers” or by seeking to ana-
'logize or to equate the Wisconsin Constitution with
* other state constitutions containing more restrictive
grants of legislative power to the governor.

##553 *710 There remains yet another facet of the
authority of the Governor to exercise a partial-veto
power that should *711 be explored. It is urged by

the petitioners and by the Attorney General that pro-

visos and conditions of an appropriation may, not be

severed' from the appropriation itself. 1t is argued .
that, even when a workable bill remains after the ex- -

ercise of the partial veto, the fulfilment of that test
alone does not make what remains a properly sever-

able and independent bill. The position of the antag- -

onists to the Governor's partial veto in this case is
that, whenever an appropriation is made on the *712
basis of a legislatively established proviso or condi-
tion, the provisos themselves may not be separately
vetoed, but the entire appropriation, including the
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provisos, must be excised by the Governor.

In the instant case it is argued that the appropriation

* of moneys for political purposes was conditioned by

thé Legislature upon the voluntary contribution to be

made by taxpayers and that proviso or condition is in-

severable from the appropriation itself.

The conclusion urged by the petitioners and the At-
tormey General reasonably could be reached from. the
dicta of Wisconsin cases. We are satisfied, however,
that those pronouncements are dicta only and, more

importantly, have no relevance to interpretation of
-the partial-veto provisions of the Wisconsin Constitu-

tion.

In Henry, supra, the_ first case to come before the
court on the partial veto, pctit_ioners therein relied

upon State ex rel. Teachers and Officers v. Holder,
76 Miss. 158, 23 So. 643 (1898) [FN4] The objectors
to the **554 exercise ¥713 of the governor's partial-
veto power in Henry contended that the governor was
not empowered to disapprove a proviso or a condi-

‘tion placed upon an appropriation. The court in

Hehry found, however, that the portions vetoed were
neither a proviso nor a condition which the legis-
lature had placed upon the appropriation.. The court

- said: . 7 S

FN4. Holder is one of the earliest and most
influential cases on the scope. of the partial-
veto. power. It is clearly the seminal case on
the issue of the governor's powef to veto.a
proviso or condition to an appropriation and
has been cited frequently by other courts.

" Many -of the cases relying on -Holder,
however, haye -arisen in states where the

- governor's partial-veto power is limited to
-vetoing “items” as opposed to “parts” of the

. bill. E. g., Fairfield v. Foster, 25 Ariz. 146,
- 214 P. 319 (1923); Black & White Taxicab
. Co. v, Standard Qil Co.. 25 Ariz. 381, 218°P.
139 (1923); Fergus v. Russel.. 270 TIL. 304,
110 N.E. 130 {1915); State ex rel. Cason v.

Bond, 495 S.W.2d 385 (Mo.1973); State ex

rel. Sego v. Kirkpatrick, 86 N.M. 359, 524

P.2d 975 {1974); Commonwealih v, Dodson,
176 Va, 281, 11 S.E.2d 120 (1940), Reliance
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wer

on Holder even in the context of an “item
-veto” power is misplaced and is a mere
“make-weight.” In an “item veto™ state; it
would appear that provisos or conditions
may not be vetoed, because such veto would
subdivide the item, contrary to the constitu-
tional provision. Holder, which rests in part
- on a specific constitutional reference to the
" power of thé legislature to impose condi-
‘tions (see text, infra ), is sui generis and was

unnecessary as authority in “item veto”

states, and is inappropriate and irrelevant to
the partial-veto powers of the Wisconsin
Governor.

whether the Governor is empowered to disapprove a
proviso or condition in an appropriation bill, which is
inseparably connected with the appropriation,” be-
cause, upon analyzing the fe_:'rms of the bill in ques-
tion, we have concluded, for reasons hereinafter
stated, that the parts which were disapproved by the

Governor were not provisos or conditions which were

-inseparably connected to .the appropriation. If they
had been, the decision in State ex re]. Teachers & Of-
ficers v. Holder. 76 Miss. 158, 23 So. 643, would af-

. ford support for the plaintiff's contention.” - (218
Wis. at 309-10. 260 N.W. at 490.)

This is dicta, because the issue was not raised in the
Henry case. The Henry case does not hold that the
governor cannot disapprove a condition placed upon
an appropriation by the legislature.

The dicta in Henry is typical of the custom, unforto- -

‘nately too often indulged in by courts, of telling a dis-

appointed litigant that, “You are wrong in this case, ~

but if the facts were different you might be right.”

"The Henry case repres_énts an inconsidered statement -

by the court on an issue not before it and has no pre-
cedential value. The dicta was, However, alluded to in
Sundby, in which this court concluded: )
“(T)he action taken by the governor was valid, in that
the portions vetoed, although not actually items of
appropriation, were separable provisions, not consti-
tuting *714 provisos or conditions to an item of ap-
propriation, and the remaining portions constitute a
- complete and workable law.” (71 Wis.2d at 135. 237

. we find it unnecessary to decide in this case:
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N.wW.2d at 9183

No provision of art, V. sec. 10, of the Constitution
limits the Governor's authority to veto appropriations
because of any legislatively imposed conditions. The
alleged limitation arises from the language of Henry.

“The source of the dicta which has led to the conten-

tion of the pefitioners is apparent from the text of
Henry. Henry relies upon the Mississippi case of
Holder, supra, for the contention that the govemor's

_partial-veto power cannot be exercised when there

are legislatively imposed provisos or conditions on an
appropriation. The Holder case itself, however, cites
no authority for a general proposition that & governor
cannot veto a provise or condition to an appropri-

‘ation, It should be noted that, although the Missis-

sippi Constitution is similar to the Wisconsin Consti-
tation in that it provides that the governor may veto
“parts” of an appropriation bill, another portion of the
Mississippi  Constitution. sec. 69, specifically
provides that the legislature has the power to set con-
ditions under which aﬁprd'priated money is to be paid.
This is a constititional provision which has 1o coun-
terpart in the Wisconsin Constitution. Sec. 69 may
well justify in- Holder the language in. respect to
“co_ﬁditjons,” for in Mississippi the govemoi’_'appar-
ently may not veto a proviso or a condition to an ap-
propriation. That coneept, however, finds 10 support
in the Wisconsin Constitution. o

%555 We are satisfied that, had the Wisconsin court

in Henry found that there was indeed a condition to
the appropriation. which had been vetoed by the gov-
ernor, it would have been obliged to ook to the ra-
tionale of Holder, and it would have concluded that
that rationale, although arguably appropriate to Mis-
sissippi and its constitutional provisions, was. inap-
plicable as a limitation *715 of the parti_al;veto powe_r

“of the.governor under the Wiscensin Constitution. -

[5] The dicta, in reliance upon Holder, which appears
in Henry and in subsequent Wisconsin cases, does
not correctly state the Wiscansin law. Under the Wis-

consin Constitution, the governor may exercise his
" partial-veto power by removing provisos and condi-

tions to an appropriation so long as the net result of
the partial veto is a complete, entire, and workable
bill which the legislature itself could have passed in .
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the first instance. -

Unlike the fact situation in Henry, the Acting Gov-

ernor vetoed what is arguably a condition which the

Legislature had placed on the appropriation. By so

doing, he changed the policy of the law &s envisaged

by the Legislature. He caused the general fund to be
charged with an obligation which the Legislature did
not anticipate; and also, it is contended, he acceler-
ated the effective date of the bill. These are policy
changes, legislative in nature, which the Constitution
authorized him to make.

The bill was an appropriation bill. What remained .

after the Governor's partial veto was a complete, en-
tire, and workable bill. As such it was severable from
the legislative package of the enrolled bill. The Act-
ing Governor complied with the constitutional man-
dates by timely and appropriately messaging his ob-

jections 1o the house of the Legislature in which the

bill originated. He made an appropriate return of the

vetoed legislation as the Constitution contemplates it.

~We accordingly hold that Acting Governor Schreiber
- constitutionally exercised the power of partial veto as
- conferred upon governors of Wisconsin by art v
sec. 10, of the Consututlon

Rights declared validating the partial vetoes exer-
- cised by the Govermnor pursuant to *716art. V. sec.
10, Wisconsin Constitution, upon enrolled Assembly
Bill 664, published as ch. 107, Laws of 1977. Rehef
requested by petitioners denied.

No questions concerning the validity of ch. 107,
Laws of 1977, other than those relating to the approv-
al, enactment, and pubhcatlon thereof, are now de-
termined.-

CONNOR T. HANSEN, Justicé (concumng in part
- dissenting in part).

The majority of the court holds that Assembly Bilt

664 was an appropriation bill and that, under the facts.

" of this case, the partial veto should not be invalidated

‘becanse the governor did not timely return the en-
" rolled bill or the part partially vetoed to the assembly,
I concur in the result reached by the majority on these
issues.

However, I believe that a comment is appropriate
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with regard to the procedures followed by governors
in'recent years when exercising their powers of par-
tial veto.. The parties have stipulated that neither the
enrolled bill, nor the parts of the bill disapproved, nor
the language of the parts approved, were delivered to
the legislature by the governor in the present case. In-
stead, the governor submitted a veto message setting
forth the fact that he had partially vetoed the hill and
a letter stating his objectibns to the bill as enacted.

The fact is that the return of the governor to the legis-
lature did not identify the exact wording objected to, -
nor was this wording made known to the legislature

within the six days prescribed in art, V. sec. 10 of the

- Wisconsin Constitution for the return of the vetoed

portidns of the bill. Precise copies of the enrolled bill, . .

" showing the parts vetoed, were subsequently made

available to the legislature as a result of informal pro-
cedures adopted by the Legislative Reference Bureau.

Affidavits and tabulations filed with this court in con-
nection with this.case show that the practice of previ-
ous *717 governors has not been consistent. The
practice in the years immediately following creation -
of the partial**336 veto power was generally to re-
turn the enrolled bill to the originating house for re-
view of the partial veto. The parties disagree as to the .
practice in suéceedin_g years, but it is clear, from the

information supplied by the parties, that the practice =

has varied, not only from one governor to the next, _
but from one veto to the next.

The absence of any formalized or consistent proced- -
ure has, in part, made this litigation necessary and is
likely to contribute to future litigation. I am mindful

that this court will not interfere with the internal pro-

cedures of the legislature. However, we -are con-
cerned here not only with the integrity of the legislat- .
ive process itself, but also with the provisions of the
constitution authorizing the exermse of the partlal

~veto power.

Under these circumstances, I would deem it-appropri- . -
ate for this court to specify procedures for the réturn

by a governor of the portions of a bill objected to.
Since the court has declined to prescribe such proced-

ures, it would be proper for the legislature to consider

doing so, consistent with the opinion of the court,
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I specifically note that recent governors have discon-
tinued the practice, followed by certain of their pre-
decessors, of setting forth verbatim the portions
stricken from partially vetoed bills in their veto mes-
sages to the legislature. :

Unofflclal reproduchons of the vetoed portlons -are
-available through the informal procedures of the Le-
- gislative Reference Bureau, and the legislature is not,
as a practical matter, left in profound ignorance of the
executive action. Nevertheless, under the present

practice, the legislature is not timely provided with an

official version of the bill as partially vetoed.

The dignity and integrity of the legislative process
would be better served, and future litigation avoided,
by *718 the establishment of procedures to guarantee
at least a. minimum of -regﬁlarity in the return of a
partial veto to the originating house. .

. (Thhe extraordinary character and far reaching
consequences -of the act of veto are some indication
of a necessity that-it shall be exercised with a regular-
ity and orderliness commensurate with its import-

ance.” Tuttle v. Boston. 215 ]V{ass 57, 60, 12 NE.

350, 351 (1913).

1 respectfully dissent from the holding of the majority-
that the power of partial veto, as exercised in ‘this -

case, is a valid exercise of that authority.

In the Wisconsin Constitution; as in the federal con-
stitution, the principle of separation of powers is
nowhere expressly stated, but it is recognized as im-
plicit in the provisions vesting the legislative, execut-

ive and judicial powers of the state in the respective |

branches of government. Qur constitution provides
for three branches of government, separate and co-

ordinate, each supreme in its sphere and independent

of the others. None may perform the functions or ex-
ercise the powers of another. This court has jealously
guarded this concept, in the belief that an invasion of
the province of one branch by another is an attack

upon the constitutional foundation of the government

itself, and',in 4 sense, upon the liberty of our citizens.

State ex rel. Broughton v. Zimmerman, 261 Wis. 398,

404, 405, 410, 411,52 N.W.2d 903 (1952); Goodiand
vy, Zimmerman, 243 Wis. 459, 466, 467, 10 N.'W-2d

_ 180 (1943); State ex rel. Rodd v. Verage 177 Wis.
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295,322 187 N.W. 830 (1922); In-re Aﬁnointment of
Revisor, 141 W]S 592. 596, 124 N.-W. 670 (1910).

Although there have developed between the several
branches of government “great borderlands of
powers”. in which it is difficult to determine where
the functions of one branch end and those of another
begin, In re Appointment of Revisor. supra. at 597,
124 N.W. 670Q, it is nonetheless *719 the province
and the duty of the judicial branch of government to
mark the constitutional boundaries of each branch

‘and to remedy invasions by one branch of the territ-.

ory of another, State ex rel. Mueller v. Thompson,
149 Wis, 488, 137 N.W. 20 (1912).

Article IV, section 1, of our constitution provides that
“The legislative power shall be vested in a senate and-

_ an assembly.” The.constitutional role of the governor

in **557 the legislative process includes the power to

" convene special sessions of the legislature; to com-

municate with, and make recommendations to, the le-
gislature; to direct the preparation of the financial
budget; and to veto. bills- which have been passed by

 the legislature, art. V. secs. 4 and 10, Wisconsin Con:

stitution, and sec: 16.46. Stats., State ex rel. Sundby
v. Adamany, 7] Wis2d [18, 131, 237 N.-W.2d 910
(1976). Nevertheless, the fundamental concept of arf,

TV, sec. 1, is that the legislative power of this state is

confided exclusively to the legislature. State ex rel.
Broughton v. Zimmerman. supra. 261 Wis, at 405,

410, 52 NW.2d 903; Goodland v. Zimmerman,

supra, 243 Wis. at 467, 10 NW.2d 180: In re Ap-

poiitment of Re\ki.sor, supra. 141 Wis. at 597, _598,
124 NW. 670: see: State ex rel. McCormack v. Fo- .

ley, 18 Wis2d 274 277, 118 NW.2d 211-(1962). .~

Unless we are prepared to abandon that concept and I
am not prepared to do so then there must be some
palpable limit to the power of the governor to rewrite,

~ by the device of the partlal veto, bills which have

passed the leglslature

-In recent years, partial vetoes have not.only increased

greatly in. number; they havé been applied to ever

smaller portions of bills. Several years ago, an at-
tempt was made to exercise the power so as to strike
the digit “2” from a $25 million bonding authoriza-
tion. Even this may not mark the limits of the use of
the power. Advisors to a recent governor were repor-
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“t”

ted to have considered striking the letter “t” from the
word “thereafter” in order to alter the effective date
of a liquor tax #7240 increase. Only the limitations on
one's imagination fix the outer limits of the exercise
-of the partial veto power by incision or deletion by a
creative persan. At some peint this creative negative

constitutes the enacting of legislation by one person,

and at precisely that point the governor invades the
.. exclusive power of the legislature to make laws;

Long before the advent of the partial veto, the father
of the doctrine of separation of powers, Baron de
Montesquien, warned that liberty would be en-
dangered if the executive were to have the power of
ordaining laws by his own authority or of amending

what had been ordained by others, and he urged that -
the executive should have no part in legislating other

than the privilege of rejecting what had been enacted
by the legislature.JEIN1] 1 believe Montesquieu was
correct. In the scheme of our constitution, the gov-
. ermor is to review the laws and not o write them. He
is not, by careful and ingenious deletions, to effect-
~jvely “write with his eraser” and to devise new bills
" which will become law unless disapproved by two-

thirds of the legislators who are elected by the people

of thc: state,

ENI. Montesquieu, The Spirit of the Laws, .
Vol. I, Book X1, Chapter 6 (Hafner, New

York, 1966), 156, 159, 160.

In principle, this is clear enough. What gives pause to
the majority, I suspect, is the difficulty of applying
these principles to concrete cases, especially under
_ the approach used by this court in State ex rel. Sun-

dby v. Adamany, supra, and the majority in the in-
stant case. This is so because the exercise of the par-

tial veto power by the executive shades into the.

powers of the legislature. As the Sundby Case recog-
nized, every veto has both an affirmative and a negat-
ive ring about #t. Every veto necessarily works some
change of policy, and in a sense partakes of legislat-

ing. Here lies the difficulty *721 the majority con- -

fronts in saying precisely where the proper sphere of
the executive ends and that of the legislature begins.

The majority is rightfully wary'of the elusive tests
enunciated in some other jurisdictions. To hold that
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the exercise of the partial veto power may not have
an “affirmative,” “positive” or “creative” effect on le-
gislation, or that the veto may not change the
“meaning” or “policy” of a bill, as some courts else-
where have done, would be to involve this court in
disingenuous semantic games. While these tests may
be appealing in the abstract, they are unworkable in
practice. Every veto may be perceived in affirmative
or negative terms, and **558 as either conforming to
or defying the general législative intent, depending
upon the observeér's perspective. These tests are ines-
capably subjective. Without an objective point of ref-
erence, this court would be reduced to deciding cases
upon its subjective assessment of the respective
policies espoused by the legislature and the execut-
ive, an unseemly result which would foster uncer-
tainty in the legislative process. More importantly,

“such a result_would.defeat its own purpose; the judi-

cial department may no more assume the proper
fun_ctions‘"bf the legislature, or interfere with their dis-
charge, than may the govemor.

Perhaps for this reason, the decisions of this court
have steadily fashioned a standard which affords the

‘governor virtually unlimited power to rework legisla-
" tion by means of the partial veto. In the early cases of
~ State ex rel” Wisconsin Tel. Co. v. Henry, 218 Wis.
" 302, 260 N W, 486 (1933), and State ex rel. Martin v,

Zimmerman, 233 Wis. 442, 280 N.W. 662 (1940},
this court focused on thé question whether the pbr-
tions of a bill remaining after the exercise of the par-
tial vefo power provided a complete and workable
law, but also required that the parts vetoed be sever-

_ able, and implied, without *722 so holding, that parts

which constituted condition's, contingencies, or pro-

~visos imposed by the legisiature could not be severed.
In the recent Sundby Case, supra, this court reiterated

the limited requirement that the portions of the bill
approved by the governor must provide a complete,
workable law, and emphasized that the governor was
free to change the policy of the bill as enacted by the
legisiature. Again, however, the court held open,
without deciding, the possibility that portions of a bill
which are continggnc_:i_es, provisos, or. conditions,
might not be separable. Therefore, until the present
case, this court, at least by dicta, has recognized that
there must be some lhimitation .on the exercise of the.
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partial veto by the governor.

The majonty now Jettlsons the never-applied excep-
tion for “conditions, provisos and ‘contingencies,”
and, for all practical purposes, any other limitation on

the partial veto power. This step is no doubt logical

and necessary for the majority to hold that, “The
‘power of the Governor to disassemble the law is co-

extensive with the power of the Legislature to as-

semble its provisions initially.” When the court holds
‘that a governor may freely alter the evident intent or
policy of the legislature, it is no doubt consistent to
permit him to remove conditions and contingencies,
Which, after all, are no more than manifestations of
legislative policy or intent. However, this writer is

unable to find language in art. V. sec. 10, to support =~ .
such a sweeping construction of the partial velo

power, nior has attention been directed to authorities
in this state or any other state which would suggest
that such was the intent of the 1930 constitutional
amendment which created that power.

Having discarded the provisos-and-conditions excep-

tion, the majority holds that a partial veto of an ap--

propriation bill is valid, provided only that “the net
result . . . is a complete, entire, and workable bill
which the *723 legislature itself could have passed in
the first instance.” In my opinion this court has gone

too far and should retrace its steps. The standard ap-

proved toddy gives the governor wide, and. for all
practical purposes, unlimited, authority to exercise
power reserved by the constitution to the legislature.
In reality, the purported limitation that the remainder
of ‘any bill, after the exercise of a partial veto, must
be a workable law, imposes little constraint upon

such a usurpation of legislative power. It is difficult .

to envisage a governor deliberately exercising the

partial veto power so as to produce a fragmentary or -

unworkable law,

Although in Sundby, supra, we held open the ques-

tion whether a governor could alter an appropriation -

- bill by striking a portion of an appropriation figure,
the test stated by the majority affords no discernible
basis for objection to such a veto, if the remainder of

the bill is workable. Further, in the case before us, the

legislature provided for the collection and disburse-
ment of a-voluntary payment by the taxpayer. By ex-
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-ercise of the partial veto power, the governor has

##559 effectively increased an appropriation by pro-
ducing a charge on the general fund of an estimated
$600,000 per annum.[FN2] Under the test pro-
nounced by the majoﬁty it therefore becomes .unob-

- jectionable to increase an appropnatlon by the exer-

cise of the partial veto power.

ENZ. If the increased appropriation effected

in this case is not apparent (the majority
_concludes that the governor's veto “left the
appropriation untouched"), such a veto can
_ readlly be. imagined.. .For example, a bill

providing for appropriation of a fixed sum in
 “every other month” might be increased by
_ striking the word “other v

Even more disturbingly, the standard adopted by the
court poses no discernible obstacle to the use of dele-
tions to produce a complete, entire and workable bill

‘concerning a subject utterly unrelated to that of the

bill as passed by the legislature. Might an appropri-
ation for a *724 gubernatorial commission be trans-

formed to provide the governor with a second salary?

In all probability we will not soon face such a ques-

tion, but the clear lesson of experience is that we

ought not discount such ingen'uity._I am unable to
identify, in the_ majority opinion, even an implicit
obstacle to such an abuse of the veto power. 1 fear.
that the court may now have painted itself into a’
corner, and that a time may come when we regret

“having done so.

' The original. purposes of the partial veto power, and

the language of this court's early decisions defining
that power, suggest an alternative selution, a solution
that, in my opinion, would be consistent with the pur-
poses of the partial veto power, provide a neutral
benchmark from which the actions of the governor
might be measured, and also preserve the prerogat—

~ ives of the leglslature

The purpose of the. partlal veto power was described
in State ex rel. Martin v, Zimmerman, supra, at 447;
448. 289 N.W. at 664: :

“Art. V. sec; 10, of our state constitution is not am-
biguous. As amended in 1930, it must be construed as -
a whole. In so construing it, we entertain no doubt
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either as to the reason for, or the meaning ‘of, the
1930 amendment . . . Its purpose was to prevent, if
possible, the adoption of omnibus apprbpriation bills,
logrolling, the practice of jumbling together in one
act inconsistent subjects in order to force a péssage
* by uniting minorities with different interests when the
particular provisions could not pass on their separate
merits, with riders of objectionable legislation at-
“tached to general appropriation bills in order to force
the governor to veto the entire bill and thus stop the
wheels of government or approve the obnoxious act.
Very definite evils were inherent in the lawmaking
processes in connection with appropriation measures.
Both the legislature and the people deemed it advis-
able to confer power upon the governor to approve
appropriation bills in whole or in part . . .."”

The partial veto power was therefore directed toward
the legislative practice of uniting in a single bill vari-
ous *725 proposals, each of which would have con-
stituted a complete and workable bill in itself.

Prior to the constitutional amendment, the improper
joinder of such proposals prevented the governor
- from dealing separately with each “part” which
would otherwise have constituted a separate proposal,

The partial veto. provisions gave the governor power

to -unpack omnibus appropriation bills, and to pass
separately upon each of the constituent parts which, if
not for the practice of jumbling bills together, would
have been enacted individually, and would have con-
stituted a complete, entire and workable bill.

The governor's power to dismantle an appropriations
bill was made as extensive as the legislature's power

to construct such a bill from independent proposals -

capable of separate enactment.

I believe: this is what this court had in mind when, in
* the first case to consider the scope of the partial veto

power, it described the power to be “coextensive as
the legislature’s power to join and enact separable
pieces of legislation in an appropriation **560 bill.”
State ex rel. Wisconsin Tel, Co. v. Henry. supra. 218
Wis. at 315, 260 N.-W, at 492. The court explained:

. As the legislature can do that in this state {(join
and enact’ separable pieces of legislation in a single
bill), there are reasons why the Govemor should have
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a coextensive power of partial veto, to enable him to
pass, in the exercise of his quasi -legislative function,

- on each separable piece of legislation or law on its

own merits. That is not necessary in many states be-
cause they have constitutional provisions which pro-
hibit the Legislature from passing a bill which con-
tains more than one subject. Wisconsin, howéver, has
no such prohibition except as to private and local
bills (sec. 18, art, IV. Wis Const). As far as general
legislation is concerned, the Legislature may, if it
pleases, unite as many subjects in one bill as it -
chooses. Therefore, in order to check or prevent the .
evil consequences of improper joinder, so far, at
least, as *726 appropriation bills are concerned, it
may well have been deemed necessary, in the interest
of good government, to confer iipon the Govemor, as

" was done by the amendment in. 1930 of sec. 10, art,

V., Wisconsin ‘Constitution, the right to pass inde-
pendently on every separable piece of legislation in
an appropriation bill.” State ex rel. Wisconsin Tel.
Co. v. Henry. supra, at 315. 260 N.W. at 492
(Emphasis added.)

This, in my opinion, is an accurate statement of the
purposes and nature of the partial veto power of the
govemor. The power thus conferred is not a power to

 reduce a bill to its single phrases, words, letters, di-

gits and punctuation marks. Rather the partial veto
power should be exercised only as to the individual
components capable of separate enactment, which
have been joined together by the legislature in an ap-
propriation bill. That is, the portlons stricken must be
able to stand as a complete and workable bill.

Also, as stated by the majority, the portions of a bill .
approved by the governor must constitute a complete,
entire, and workable law, However, I do not consider

“this “limitation” to say anything which is not impli-

citly true of every legislative enactment. Any enact-
ment, whether passed by the legislature and approved

"by the governor, or created by use of the partial veto

power, will fail if it is fragmentary, patently incom-
plete, or incapable of execution,

The approach here set forth would effectively define

* the limits of the constitutional tole of the governor.

He would be able to veto independent elements of
multi-subject appropriation bills, and would in most
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cases be unable to effectively add elements. to the
bills enacied by the legislature. His veto would be
directed to portions of an appropriation bill which
were grammatically and structurally distinct, and he
- would not be able to deal individually with numbers
~orwords, or single digits or letters.

(w727 ‘Equaiiy important, this standard would be cap-
- able of even-handed and predictable application, and

this court would not be required to mediate policy

disagreements between the two other coordinate
branches of our government. Most important, this ap-
proach would protect the prerogatives reserved to the
legislature by the constitution and would fulfill the

responsibility of this court to determine when the ex- -
clusive territory of one of our independent branches .

“has been invaded by another.

It appears that we have now arrived at a stage where
one person can design his own legislation from the
appropriation bills submitted to him after they have
been approved by the majority of the legislature, The
laws thus designed by one person become the law of
~the sovereign State of Wisconsin unless disapproved
by two-thirds of the legislators. I am not persuaded

. that art. V. sec. 10, was ever intended to produce -

such a result.

_There can be no question that the partial vetoes

presently before the court do not meet the standard
- herein set forth. The governor partially vetoed section
51 of the bill as passed by the legislature by striking
the words “that their income tax liability be in-
creased,” by and the words “deposit into.” There is

no method by which these portions *#561 can be said

' to constitute an independent legislative proposal cap-
able of separate enactment, and I would therefore

hold that the governor has exceeded the limits of the .

power conferred upon him by the partial veto provi-
~ sion, and has improperly assumed power reserved to
the legislature. ' '

- Wis. 1978,
-Stat_e ex rel. Kleczka v. Conta
82 Wis.2d 679, 264 N'W.2d 539

END OF DOCUMENT
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COMMENTS

THE WISCONSIN PARTIAL VETO:
PAST, PRESENT AND FUTURE

A 1930 amendrmtent to the Wisconsin Constitution authorized state gov- - -
ernors 1o veto “parts” of appropriation bills. Since then, litigation, atlerapted
constitutional amendments efforts and opinions issued by the state attorney gen-
eral have atterapted to define, expand, or restrict the scope of the partial veto
awthority.

In 1988, the Wxsconsm Supreme Court affirmed the authority of W:scon-
sin governors 10 veto “parts” of appropniation bills as small as single digits and
individual letters. The Wisconsin Legistature subsequently authorized another

state-constitutional amendment-prohibitingthe-partial-vele-of individual letters..

Wisconsin voters ratified that amendment in the April 1990 statewide general

election.

This Comment examines the history of the W]SCOI’ISIB partial veto as it '
developed in case law and administrative interpretation. The Comment argues
that the sweeping partial veto power approved by the Wisconsin Supreme Court
in 1988 conflicts with separation of powers principles and that this conflict is
complicated by partisan and political concerns. The Comient approves of voter
ratification of the 1990 partial veto amendment and recommends further action
10 define and restrict the partial veto authority.

On July 31, 1987, Wisconsin Governor Tommy G. Thompson
approved the 1987-89 biennial state budget.! Before returning the bud-
get bill to the state legislature, Governor Thompson vetoed 290 separate -
“parts” of the bill.2 The number? and variety“ of Governor Thompson’s

1. Act of‘July 31, 1987, 1987 Wis. Act 27, ]987 Wis. Laws 69.

2. ‘Wis. ConsT. art. V, § 10 provides that “[a]ppropriation bills may be approved
in whole or in part by {he governor, and the part approved of shail become Iaw, and the part
abjected to shall be returned in the same manner as provided for other bills.”

3. 1n 1930, the Wisconsin Constitution was amended 1o allow the governor to veto
appropriation legislation partially. See infra noles 29-30 and accompanying text. The list
below shows the number of bills partially vetoed per legislative session from the inception
of the partial veto power until the 1987-89 legislative session: ]

1931: biennial session (2}  1961: biennial sessicn (3)  1979: biennial session {9)
1633: biennial session (1} 1963: biennial session (1)  1981: biennial session {10}
1935: biennial session (4)  [965: biennial session (4} 1981: special session (1)
1937: special session (1) 1967; biennial session {5} 1982: special session (1)
1939: biennial session (4)  1969: biennial session {11)  1983: bienntal session (8)

- 1941: biennial session (1) = 1971: biennial session (8) -~ 1983: special session (3)
1943: bienmial session (1) 1973; biennial session (14) - 1985: biennial session (4)
1945: biennial session (2)  1973: special session {1} 1985: special sesston (2)
1947: biennial session (1)  1974: special session (3) ~ 1986: special sesston (1)
1949: biennial session {2}  1975: biennial session (21)  1987: biennial session (18)
1953: biennial session {4} 1976 special session (1) 1987; special session (2)
1957; bienmial session (3)  1977; biennial session (13} . :
1959: biennial session {1}  1977: special session (2)

U Haed e U787 7o, C.
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1987-89 budget bill partial vetoes were unprecedented in Wisconsi

‘gubernatorial history. ' s -

- Governor Thompson’s partial vetoes dramatically altered - legis-
lative policy and appropriation ‘decistornis’ incorporated in the budget
bill.S For example, one-section of the budget bill would have created
a statutory provision allowing courts to detain for “not more than:48;
hours” any juvenile violating a delinquency :proceeding court order.$

_Gévernor Thompson vetoed the term “48 hours™ and creatively sub-
stituted “ten days™ by vetoing individual letters and words from:

other sentence in-that section.” The governor also vetoedsmgledlglts

" from appropriation amounts; the state Arts Board’s appropriation was
reduced from $750,000 t6°$75,000 by vetoing a *0.7%:" e o

ve reaction to Governor

Partisan politics influenced the legislati

~ Thompson’s budget vetaes. Governor Thompson, a Republican; faced
 off against the Democrat-controlled Wisconsin Legislature. In Séptem-
ber 1987, Democratic legislators attempted 10 override some of the
governor’s budget vetoes; however, 2 united minority in the Wisconsin
*Senate stymied the override effort.” o ST
Members of the Legislature’s Joint Committee on Legislative Or-
ganization (JCLO)'? earlier had filed an original action in the Wisconsin -

© WISCONSIN- LEGISLATIVE REFERENCE BUREAU, THE PARTIAL VETO—AN UPDATE, INFOR-
MATIONAL BULLETIN 8 {1988} [hereinafier THE PARTIAL VETO N WISCONSINL.

4, Subsequent litigation challenged six “creative™ types of vetoes executed by Gov-
ernor Thompsen: vetoes of individual digits, vetoes of Ietiers and parls of words, vetoes of
isolated parts of different-subunits, vetoes creating ungrammatical of incomprehensible text,
vetoes changing “repeal and recreate” to “‘repeal,” and vetoes impounding appropriations.
Petitioners® Brief at 48, State ex rel. Wisconsin Senate v. Thompson, 144 Wis. 24 429, 424
N.W.2d 385 (1988) (No. §7-1750-0A). S C . Co ’

5. Since 1930, the Wisconsin state budget has been enacted in nmnibus budget
* bills containing both appropriations and policy initiatives. : !

" 6. S.B. 100, 1987-1988 Wis. Legis., § 880y (1987). '
7. Appendix of Petitioner’s Brief, Petition for Leave to Commence an Original’ -
_ Action at 9-10, State ex rel. Wisconsia Senate v, Thompson, 144 Wis. 2d 429, 424 N.W.2d
385 (1988) (No. 87-1750-0A) [hereinafter Petition]. o ' .
8. S.B. 100, 1987-1988 Wis. Legis., § 132 (1987).
9. Wis. ConsT, art. V, § .10 provides that a pubernatorial velo can be overridden
by the votes of two-thirds of the members of both houses of the Wisconsin Legislature. Thirty-
three members compose the Wisconsin Senate; 99 members compose the Wisconsin Assem-
bly. Thus, as few as 12 senators can prevent override of a gubernatorial veto.. S
In September 1987, the state Senate attempted to override 26 of the budget bill partial
vetoes executed by Governor Thompson. All override attempts failed; the votes to override
individual partial vetoes ranged from 19 in favor of override and 14 against, to 14 in favor
of override and 19 against, BULLETIN OF THE PROCEEDINGS OF THE Wisconsme LEGISLATURE,
1987-88 Sess., at 52 {Dec. 31, 1988} i o :
.10, JCLO is a permanent joint legislative committee consisting of 10 members: the
president of the Senate; the speaker of the Asserbly, and the majority, minority, assistant
majority, and assistant minority leaders of both houses. WiscONsiN DEPT. OF ADMINISTRA-
1108, WisconsIN BLUE Book 399 (1989). JC1L.O designaies the Legislature’s representatives
in any declaratory judgment action. Wis, STAT. .§ 13.90(2) (1987-1988).
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‘Supreme Court, seeking judicial review of the governor’s partial vetoes,

The JCLO lawsuit alleged that Governor Thompson had improperly
vetoed digits, letters and parts of words'! and sought a declaratory

- judgment finding that the governor had unconstitutionally exercised

* his partial veto authority. In June 1988, the Wisconsin Supreme Court

“'sustained Governor Thompson 5 pama] vetoes in State ex re[ Wis:
consin Seriate v. Thompson.'?

: On June 30, 1988, Democratic leaders convened a one-day spec:a}
session of the Wisconsin Legislature. The assembled legislators gave
first consideration to a state constitutional amendment that would limit
gubernatorial partial veto authority by prbhibiting individual letter ve-

~ togs.'? The amendment passed by wide margins m both 1he Senate and
- the Assembly.!*

The partial veto amendrment wmtmﬁuced'forsewud—ccﬂsn‘x
eration by the new legislature that convened in January 1989.'5 The
Senate quickly reapproved the amendment.'® The Assembly held the
amendment in its Rules Committee until the end of October, when it
was placed on the Assembly calendar and approved by the full Assem-
bly.'” The amendment then appeared on the April 1990 statewide
ballot'® and was ratlﬁed by Wisconsin voters.! '

11. Petition at 2, State ex rel. Wisconsin Senate v. Thompson, 144 Wis. 2d 429,
424 N. W.2d 385 (1988) {No. §7-1750-04).

- 12 State ex rel. Wrsconsm Senate v. Thompson 144 Wis, 2d 429, 424 N. W 2d 385
(1988).

13, Wis. ConsT. art. XI1, § | provides:

Any amendment , .. to this constitution may be proposed in either house of the
legislature, and if Ihe same shall be agreed to by & majority of the members elected
to each of the two houses, such proposed amendment . . . shall be entered on iheir
‘journals, . . . and referred 10 the Jegislature 10-be chosen at the nexi general election

.. and if, in the legislature so next chosen, such proposed amendment . ., shall be
agreed 1o by a majority of all the members elected to each house, then it shali be
the duty .of the legislature to submit such proposed amendment .. . to the people
in such manner and at such time as the legislature shall prescribe; and if the people
shall approve and ratify-such amendment . . _ by a majority of the electors voting
thereon, such amendment . . . shall become pan of the constitution. :

14, Enrolled Jt. Res. 76 1987-1988 Wis. Legis., 1987 Wis. Laws 2J80. The amend-
ment would modify articie V, section 10 of the Wisconsin Constitution by adding: “In ap-
proving an appropriation bill in part, the governor may not create a new word by rejecting
individual letters in the words of the enrolled bill.” The vote in the Senate was 18 in favor
of the amendment and 14 opposed; the vote in the Assembly was 55'in favor of the amend-
ment and 35 opposed.

15. The proposed amendment was reintroduced as 1989 Wisconsin Assembly Joint
Resolution 7 and 1989 Wisconsin Scnate Jaint Resolution 11.

16. The Senate adopted the amendment on ‘January 26, 1989 by a vote of 22 in
favor and 11 opposed. BULLETIN OF THE PROCEEDINGS OF THE WISCONSIN LEGISLATURE,
1989.90 Sess., at 84 (Jan, 6, 1990),

17. Sixty-four Assembly members voled in favor of the proposed amendmenm, 32
niembers voted against the proposed amendment, and two members paired to cancel each
other's vote, BULLETIN OF THE PROCEEDINGS OF THE ‘WISCONSIN LEGISLATURE, 1989-90
SEss.. at 75 (Nov. 4, 1989). The Assembly also approved a technical amendment to the
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The recent partial veto amendment is the latest skirmish between _
the executive and legislative branches of Wisconsin state government

- over use of the partial veto and control of the state appropriations

process. This Comment explores past; present and future partial veto
disputes between Wisconsin governors and the Wisconsin legislature.
In Part I, the Comment reviews past delineation and application of

‘Wisconsin’s partial veto authority.® The status of Wisconsin partial

veto authority is deeply rooted in historic textual analysis and policy.
interpretation.. Part 11 analyzes the present expansive partial veto
power, as affirmed by Wisconsin Senate.?! Part Il examines the after-
math of Wisconsin Senate and discusses future partial veto alterna-

- tives. The Comment suggests that the partial veto authority permitted
" by Wisconsin Senate is too broad and app]auds the April 1990 partial

striction of the W:sconsm partial veto ‘authority.

I THE PasT: HISTORY OF WISCONSIN'S PARTIAL VETO

In 1930, Wisconsin voters amended the state constituuon te au-

~ thorize gubernatorial partial veto of appropriation bills.?? Since that

timne, interested partles have attempted t0 restrict, deﬁne, or eliminate
the partial veto. On six occasions, the legality of particular partial ve-
toes has been challenged in the Wisconsin Supreme Court. The state
artorney general’s office has been asked for numerous legal opinions.
on partial veto questions. State constitutional amendments, designed
to modify existing partial veto authority, have been introduced in the -

_ proposed améﬁdmem, changing “1989™ 10 “1990™ where appropriate in the text of the pro-

posed amendment, Jd; Assembly Am. | to S.LR. 11, 1989.1990 Wis. Legis. (1989). -
. 18, S.JR. 11, 1989-1990 Wis. Legis. (1989). See afso ALR. 7, 1989-1990 Wis.
Legis. {1989), -

19. The amendment. was ratified wuh about 62% of the voters voting for the
amendment. Wis, St. 1., Apr. 4, 1990, at 3A, col. 1. :

20. On six occasions, the Wisconsin Supreme Court has consndered the extent of
the partial veto pewer_ocnferred on Wisconsin governors by Wis. CoNnst, art. V, § 10. See
State ex rel, Wisconsin Telephone Co. v. Henry, 218 Wis. 302, 260 N.W. 486 (1935); State.
ex rel. Finnegan v, Damrhana, 220 Wis, 143, 264 N.W. 622 {1936); S1ate ex rel. Martin v.
Zimmerman, 233 Wis. 442, 289 N.W. 662 (1940), State ex rel. Sundby v. Adamany, 71 Wis.
2d 118, 237 N.W.2d 910 (1976); State ex rel. Kleczka v. Conta, 82 Wis. 2d 679, 264 N.W.2d
539 (1978); State ex rel. Wisconsin Senate v. Thompson, 44 Wis. 2d 429, 424 N.W.2d 385

" (1988). For a_ more detailed discussion of Henry, Martin; and Sundby, see Harrington, The

Propriety of the Negative—The Governor’s Parua[ Veio Authonty, 60 Marq. L. Rev. 865
(1577). B .
21. See supra note 2. ’
.22, Wisconsin voters ratified the parl:al \cto amendment al the 1930 genera] elec. -
tion, following lepislative passage of the proposed amendment as Enrolled Ji. Res. 37,1827
1928 Wis. Legis., 1927 Wis. Laws 986, and Enrolled J1. Res. 43, 1929-30 Wis. Legis., 1929

. Wis. Laws 1079,
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‘Wisconsin legisiature. The history of these diverse yet interrelated ef-

forts documents the evolution of Wisconsin’s partial veto authonty

A, Const:tutwnal Aurhonzat:on

Before the 1930 partial veto amendment,?* a Wisconsin governor

‘possessed the same veto authority over any bill, regardiess of content.

- That is, the governor could veto the entire bill. The governor’s total

veto power aver appropriation bills lost much of its utility when the

“Wisconsin legislature began adopting omnibus appropriation bills?*

- the 1911 legislative session.?® Earlier state budgets had been enacted -

S

as a series of agency appropriation bills, permitting a governor to veto.
individual appropriations by vetoing individual bills. By conirast, pack-
aging multiple budget and policy items together in an omnibus appro-

priations bill forceda govmrmto—an‘alfvrnothmglﬁppmpnauuu ;
veto situation. By 1913, Governor Francis E. McGovern had publicly
decried decreased gubernatorial veto power resulting from omnibus
state budgets.?® Governor McGovem also’ lamented the consequent .
mtragovemmental power balance.?’

23, See supra note 22.
24, An omnibus appropriation bifl contains appropnauon iterns and substant:ve

legislation for muhiple programs and initiatives.

25. THE PARTIAL VETO IN WISCONSIN, supra note 3, at 2. -
26. On August 7, 1913, Governor McGovern delivered a special message CONCErNing
the appropriations process and 1he pariial veto power. Addressmg the Wtsccmsm Leglslalure,

_the Governor stated:

{T)he significant result of the change {to omnibus appropnauon b:lls} has been 10
* practically nullify the executive veto with respect to al financial measures. As these.

bhills have come to me during the closing days of this session there are many items

in them that meet. my approval; a number I should like to see reduced in amount;
‘and others | should prefer to veto altogether if 1 had the power. But'no chance-to

do this or to separate the gaod from the bad was given me. ... The only aliernative . -
" presented therefore was 10 sign these bills, defective in a number of particulars as

1 regarded them, or to veto them as a whole, thus rejeclmg what I had approvcd as.

well as what I had dlsapproved :

Id.
27. In Governor McGovern's opinion, it was clear
“tha1 under the budgel plan of appropriating money the executive dcpartmem no
" . longer exercises the infhience or power jt once had or was intended by the consti-
tution to possess. 1t seems 1o me therefore something should be done 10-restore
matiers 10 the equilibrium of power-and responsibility that has always existed be-
tween the executive and legislative branches of government in'respect to thesé mat-
" 1ers. With the introduction of the budget system and the framing of money bills as--
" omnibus measures, authority should be conferred upon the governor thai he does
1ot now possess. . . . Otherwise, he cannot fairly be held responsible for appropri-
ation measures. Under the method of legislation pursued at this session he now has -
in faci practically nothing to say about what shall go into appropriation bills or be
~~ kept out of them. But nothing more deeply concerns the people of the 'state than
- the appropriation of public money and the imposition of taxes; and to no staje officer ~
do they more quickly and properly wirn for explanation when expenditures.and taxes -
are high than to the governor.
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A constitutional amendment, proposed in the 1925 Jegislative ses-
sion, would have permitted a Wisconsin governor to “disapprove or
reduce items or parts of iterns in any bill appropriating money.”?®
Neither the Senate nior the Assembly passed the proposed amendment.

- A less permissive amendment, proposed in the 1927 legislative session,

permitted a Wisconisin governor to velo “parts” of appropriation bills.#? -
Both the 1927 Legislature and the 1929 Legisiature passed the latter

~ amendment, which was placed on the November 1930 general election .
‘ballot for voter ratification.’®

However, controversy embroiled the Wlsconsm partlal veto an-
thority even before the 1930 constitutional amendment received voter
ratification. The 1929 Legis]ature enacted comprehensive budget re-
form legislation requiring that the governor submit a single budget -

_la’. at4.

bill 3! Partial veto pmponenlsmgucd.ihatih&hudgetreformcon&n‘%

too much power on the legislature. Therefore, proponents claimed that
the partial veto amendment was necessary 1o prevent the legislature
from embarrassing the governor by increasing individual appropriation
items in the budget bill. According to one proponent, the amendment
restored the governor and the legislature to the balance intended by
the constitution: “{t}he legislature holds the purse strings but cannot
play politics and the governor is given a genuine vew power but .
cannot dictate appropnations »3az -
Partial veto opponents, including gubernatorial candidate Phillip

.La Follette, feared that passage of the amendment would create a “dic-

tatorship™ of centrahized executive power.>* Wisconsin voters, however,

‘rejected La Follette’s fears and ratified the partial veto amendment by

a wide margin in the November 30 general election.® Consequently,
the paruial veto provisions of article V, sectlon 10, were added to the -

W:sconsm Constltut:on 35

28. S.LR. 23, 1925-1926 Wis, Legis. (1925).

29. S.LR. 35, 1927-1928 Wis. Legis. {1927). i

30. The partial velo amendment was approved by a statewlde popular vote of
252,655 in favor of the amendmem angd 153 703 opposed. THE PARTIAL VE'ro N Wlsconsm

" supra note 3, at 3.

31, Act of May 17, 1929, Ch 97 Laws of 1929, 1929 Wis. Laws 95. Increased
efﬁc;ency and economy of state government mouvated the ‘budget relbrm leglslauon wh:ch
also created the slate budget bureau. .

32, Senator Thomas Duncan, quoted in THE PARTIAL VETO N WISCONSIN, supm

note 3, at 3.
33, THE PARTIAL V£'r0 IN WISCONSIN, supra note 3 at 3_-La Follette utilized the
newly approved partial veto power afier winning the 1930 gubernatorial election, however,

34, See supra note 30.
.35, See supra note 2.




1989:1395 = The Wisconsin Partial Veto | 1401

B 'Ea'r[y Textual 1 nterpretatioﬁ

. On six occasions, the Wisconsin Supreme Court has interpreted
ambiguities in the constitutional partial veto authorization.? In 1935,
 the court first addressed partial veto issues with a unanimous decision
- in State ex rel. Wisconsin Telephone Co. v. Henry.3” The Wisconsin
- Legislature had enacted an emergency relief bill to raise and distribute
money to thousands of poverty-stricken, unemployed state residents, 3
To raise revenue for the relief efforts, the nine-section bill xncluded 8ix
sections providing authority to impose emergency income taxes. An-
-other section of the bill appropriated funds for relief efforts and specified’
how the funds were to be distributed. Two other sections stated leg-
_islative intent. Governor La Folletie, when presented with the bill,
vetoed the leglslatwe mtent sections and the distribution subsections

—"‘"'_““"of*tht’.”appf ﬂpﬂﬁuuu Duuuu.u.
The Wisconsin Telephone Company (the Company), a taxpayer,
brought an original action in the state supreme court to challenge the
- resulting law.?® The Company alleged that the governor’s partial veto
authority did not permit approving an appropriation if a proviso or.
" condition inseparably connected to the appropriation was vetoed. The
Company aiso alleged that the governor could not veto parts of an
appropriation bill that were not themselves appropriations.®® -
" The court, in an opinion authored by Justice Fritz, upheld Gov-
ernor La Follette’s vetoes. The court did not reach the validity of ve-
toing inseparable provisos.*! Instead, the court found that the vetoed

36. See supra nowe 20,
37. 218 Wis. 302, 260 N.W. 486 (1935).
38, Act of Mar. 27, 1935, Ch. 15, Laws of 1935, 1935 Wis, Laws 19.
39. The Henry defendants were Robert K. Henry, State Treasurer; Theodore Dam- .
mann, Secretary of State; and James E. Finnegan, Attomey General. The prayer for relief .
sought a declaratoty Judgment that the bill was not lawfully enacted; or, if the bilt was lawfully
" enacted, it was not lawfully published; or, if the bilt was lawfuily enacted and publtshed it
was unconstitutional. Henry, 218 Wis. at 303, 260 N.W. at 487
‘ 40, 1d, at 304, 260 N.W. at 488.
4t, Henry might have been resolved differently if mseparable provisions had been
vetoed. According to the court, if inseparable provisions had been at issue, “the decision in
State ex rel. Teachers & Officers v. Holder, 76 Miss. 158, 23 So, 643, would afford support
. for the [Company’s] contention™ Id. a1 309-10, 260 N.W., at 490. Miss. ConsT. § 73 provided
that “{t}he governor may veto parts of any appropriation bill, and approve. parts of the same
and the portions approved shall be law.” Holder arose when the Mississippi governor vetoed
. sections of a bill passed by the Mississippi legislature 10 appropnate funds for the state
- Industrial Institute and College. The Holder coun, invalidating the governor's veto, held: -
) To aliow a single bill, entire, inseparable, relating to one thing, containing several -
provxsmns all complemeniary of each other, and constituting one whole, 10 be picked
10 pieces, and some of the pieces approved, and others vetoed, is to divide the
indivisible; 10 make of one, several; 1o diswort and pervert legisiative action and by
" veto make a two-thirds vote necessary (o preserve what a majority passed, aliowable
as to the entire bill, but inappiicable to & unit composed of dwers comphmcmarv
parts, the whole passed because of each. . s
Holder, 76 Miss. at 182, 23 So. at 645.
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distribution provisions were not inseparably connected to the approved
appropriations measures.*? In reaching that conclusion, the court an-
nounced several principles that have fundamentally shapcd the evo-
. lution of Wisconsin partial veto authority: - .

‘First, the court defined the “parts” of appropnatxon bills subjcct
1o partial veto as “inseparable pieces” of those bills.*> The court rea-
soned that the framers of the 1930 amendment had chosen the word
“part” to define the extent of the partial veto power.* Choice of the
word “part,” the court concluded, constituted an implicit rejection of
the “item™ veto language commoaly found in the partial veto provi-
sions of other states.** Furitiermore, the court opined, the word “part”
was unambiguous. To illustrate its conclusion that “part” had a “usual,
customary, and accepted meaning,”* the court provxded a contem-

oy

o

N wels T e

norany_dxcuonarv definition-

One of the port:ons, equal or unequal into Wthh anythmg
is divided, or regarded as divided, something less than a
whole; a number, quantity, mass, or the like, regarded as going
1o make up, with others.or another, a larger number quantity,
mass, etc., whether actually separate or not; a plece fragment '
fraction, member or constituent.*’

Closely examining the language of ihe parnal veto amendment,
the court found no indication that the governor s power to veto was
not mtended ‘to mirror the legzslature s power 1o “join and enact sep-

42. Henry, 218 Wis, at 309, 260 N.W, a1 490
43. . Id. at 315; 260 N.W., at 492, ‘

44.  Some evidence disputes deliberate choice of .the word “part” in f‘rammg the -

partial veto amendment. The drafting record for 1927 Wisconsin Senate’ Joint Resolution
35, which proposed the partial veto amendment, discloses that Senator Williar Titus had
requested a joint resolution allowing the governor to velo “items” in appropriation bills. The
drafting record does not indicate why the word “part™ was incorporated in the joint resolution.
WiSCONSIN LEGISLATIVE REFERENCE BUREAU, CONSTITUTIONAL AMENDMENTS GIVEN
“FIrsT CONSIDERATION™ APPROVAL BY THE 1987 WisconsiN LEGISLATURE (1989).
According to Dr. H. Rupert Theobald, current Chief of the Legislative Reference Bureau

" serving the Wisconsin Legislature, no one knows why “part” was used-instead of “item™ in -

the 1930 partial veto amendment. Dr. Theobald notes that the unsuccessful partial veto
amendment introduced in the 1925 Legislature had used the word “ilern,” and that the same
legislative drafier wrote both that unsuceessful amendment and the 1930 partial veto amend-
ment. Interview with Dr. H. Rupert Theobald Chlef of the Leglslauve Refercnee Bureau, in
Madison, Wisconsin {Apr. 6, 1989).

45, HMenry, 218 Wis, a1 310-13; 260 N.W. at 49{)-91 The court dlstmgu:shed judicial
interpretations of other state’s partial veto provisions, because of differences in partial veto
authorization language and differences in the nature of challenged vétoes. In fact, several
other states constitutionzlly autherize their governors to veto. parts of appropriation bills.

. See, e.g., Ky. ConsT. § 88; Miss. ConsT, art. 4, § 73; N.M, Const. an. [V, § 22; N, D CoNsT.

art V, § 10; Wyo, CoNsT. art. 4, § 9.

46. Henry, 218 Wis. at 313, 260 N.W. at 491,

47. Id. al 313, 260 N.W. at 491 (quoting WessTER'S NEW INTERNATIONAL Dic-
TIONARY OF THE ENGLISH LaNGUAGE 1781 (2d ed. 1934)}
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“arable pieces of !egislatibh.”“s Finding that the governor possessed a

“guasi-legislative function,” the court reasoned that good governmental
principles should permit the governor 1o pass independently on each

‘separabie piece of legislation.®® The vetoed relief distribution and leg-

islative intent provisions of the emergency relief act did not themselves
contain appropriations but did constitute separable pieces of legislation.

- Thus, the Henry court established a test that profoundly shaped the
- -future of Wisconsin partial veto authority by ruling that the approved
-parts of the emergency relief law constituted a “complete, entire, and

- workable law,

»50

" The Henry court cngaged in a textual analysxs centering on leg-
islative history and common definitions of the word “part.” The court’s
- textual analysis established that the veto of a “part” of an appropriation’

oo bill, or a “partial veto,” was noi necessarily an “item” veto. Later partial

veto challenges retain the textual analytic approach utilized in Henry.
Henry, however, evaluated gubernatorial veto of large “parts™; sections
and subsections of a legislative bill. To the Henry court, a large “part”
had an unambiguous meaning. Later litigation concerned the partial

~ veto of ever smaller “paris™ of legislative bills. The Henry opinion does

not reflect the court’s anticipation that iis iextual analysis eventually
would be applied 1o individual digits and letters,?! or that the meaning
of a *“part” itself would become completely ambiguous. _

The Henry court established three Key principles for later partial
veto interpretation, First, the state constitution permitted the partial
veto of “separable” pieces of legislation.’ Second, a complete, entire

_and workable law must remain after partial vetoes are executed.*® Fi-
‘nally, a Wisconsin governor performs “quasi-legislative” functions. 34

These three principles repeatedly reappear in subsequem partiai VELD
analysis.

- Henry was the first Judamal attempt to Hmit the Wisconsin pamal
veto authority. The first legislative attempt to limit the partial veto
authority occurred in the same year, when state legislators proposed
limiting the governor’s partial veto authority to “appropriation
items.””>5 The proposal, however, failed to pass either the Assembly or
the Senate. :

In 1936, exercisé of the partial veto again provoked judicial review.

State ex rel. Finnegan v. Dammann®® raised the question of what con-

'48. Henry, 218 Wxs al 315 260 N W, at 492,
49, Id. .
50, Jd. &t 314,260 N, W. at 491.92.
51, See infra notes 171-93 and accompanying 1ex1
52. See supra note 438 and accompanying text.
53. See supra note 50 and accompanying texi.
54, See supra note 49 and accompanying text.
55. A.LR. 130, 1935-1936 Wis, Legis. (£935).
56. 220 Wis, 143,264 M.W. 622 (1936). Auorney General Finnegan filed this original
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stituted an “appropriation bill” subject to the governor’s partial veto
- authority. In Finnegan, the court considered whether legislation reg-
ulating the payment of motor carrier fees’” constituted an appropriation
bill: The legislation specified that the motor carrier fees collected were
to be paid into the state treasury and reappropriated through a revolving
fund—governed by another section of the statutes.® Governor La Fol-
lette had vetoed two paragraphs of the bill, instigating the partial veto
review. S S .
Exploring the outer limits of the partial veto authority, the Fin-
negan court conceded that the revenue-raising motor carrier legislation
contained no express appropriation. In an opinion by Justice Wickhem,
the court noted that the partial veto authority applied to appropriation -
bills.*® The court acknowledged that revolving fund appropriations im-
paired the governor’s ability 1o reach objectionable appropriations.$0

The court, however, reasoned that expanding the definition of an “ap-
* propriation bill” to include a revenue raising bill would “extend the
- [partial veto authority] far beyond the evils it was designed to cor- .
rect.”®! Because the motor carrier bill was a revenue-raising bill, the-
court held that Governor La Follette possessed. no authority to. veto.
the bill partially.6? o o _
In Finnegan, the court again applied a textual analysis to evaluate

gubernatonial partial veto authority. The court’s textual analysis of the
meaning of “appropriation bill” restricted partial veto authority and
indicated that the authority was intended to balance power between
the governor and the legislalure. Finnegan demonstrated that some .
limits could and would be applied 10 the partial veto authority.

~ In 1940, the governor’s authority to change legislative policy
through exercise of the partial veto authority was litigated in State ex
‘rel. Martin v. Zimmerman.®® Martin culminated a chain of evenis

action against Secretary of State Dammann, seeking a writ of mandamus ordering the Sec-
retary 1o publish the approved parts of a bill vetoed in pant by. Governor La Follette. In
Wisconsin, the atiorney general and the secretary of state are elected officials. Wis, Cownsr.,
art VI, § 1. - B : ‘
37, Act of Oc1 4, 1935, Ch. 546, Laws of 1935, 1935 Wis. Laws 1076.
58. Wis, STAT. § 194.04(1)(bd)(cb) (1935). o
59. Finnegan, 220 Wis, at 148, 264 N.W. a1 624.
60. Id. at 148-49, 264 N.-W, at 624. - -
61, Jd, at 148, 264 N.W. at 624, CF 59 Op. A’y Gen. of Wis. 94 {1970}, in which
“Attorney General Warren advised that a bill could be distinguishied from the Finnegan bill
if it: (1) bore direcily on appropriation of public menies by amending. statylory sections
containing sum sufficient appropriations; (2) showed on its face that salaries were 1o be raised;
(3) expressly referred to the statutes comtaining the sum sufficient appropriation; and (4)
specified payment by the state treasurer of some monies. Thus, the attorney general advised
- that the governor’s partial veto of a bili amending statutory seciions to raise judicial salaries
was valid. S :
62. Finnegan, 220 Wis. at 149, 264 N.W. at 624. .
63. 233 Wis, 442, 289 N.W, 662 (1940). -
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which began when the legislature enacted a bill changing the amount
of state funds appropriated as aid for dependent children.® Afier the
legislature had adjourned sine die,® Governor Julius Heil vetoed parts
of the bill and forwarded the approved.parts to Secretary of State Zim- .
merman for publication.

- Secretary Zimmerman claimed that the proposed Iaw was invalid
for both procedural and substantive reasons. Procedurally, the Secretary
reasoned that because the legislature had adjourned, the governor had
not complied with a constitutional requirement that the vetoed bill be
returned to the legislature.®® The Secretary alleged that substantively
the governor’s vetoes unconstitutionally altered legislative policy. Cit-
ing these reasons, Secretary Zimmerman refused 48] pubhsh the law so' :

that it could go into effect.®’ '
.--—-~-—-—-f+_w}n~an»apzmﬁﬁﬂbyJﬁsH€e~Maﬂm, meaeun—upheld—me validity of —
~ the law on related textual and policy grounds. The court found: thal
“the partial veto language of the constitution was unambiguous and had
1o be read as a whole.?® Thus, the court held that only vetoed portions
of an appropriation bill, rather than the entire bill, must be returned -
by the governor to the legislature for reconsideration.®® i
On this procedural point, the court reinforced its textual analy51s '
with policy reasoning. According to the court, separation of powers
principles prohibited the legislature from limiting the time the governor .
had 1o act on the bili. By adjourning, the legislature had forfeited its
right to reconsider vetoed portions of the bill. ¢ The 1930 partial veto
amendment figured in the court’s analysis, because: -

- Its purpose was to prevent, if possible, the adoption of om-
nibus appropriation bills, logrolling, the practice of jumbling
together in one act inconsistent subjects in order to force a
passage by uniting minorities with different interests when the
particular provisions could not pass on their separate merits,
with riders of objectionable legisiation atta'ched to g‘enera] ap-

64, Act of Nov, 18, 1939, Ch, 533, Laws nf!939 1939 Wis. Laws 926,
65. The legislature adjourns “sine die” when it does not specify before ad_;uummg.
a date on which members will reconvene.
66, Wis, ConsT. art. ¥V, § 10, Besides the pamal veto authonzanon, this seclion
also provides: - -
If any bill shall not be returned by the governor wuh;n six days (Sundays excepled)
afier it shall have been presented 10 [thie governor]. the same shall be a law unless
_the legislature shall, by lhelr adjournment, prevent its return, in w}nch case it shail
not be a law. .
67. On the governor’s behalf, Attorney General Martin sought. a declaralory judg-
ment affirming that the bill, as vetoed by the governor, had become a valid law. Martin, 233
Wis, at 443, 289 N.W. at 662.
68. Martin, 233 Wis. at 447, 289 N'W. at 664.
69, Id. at 449-50, 289 N.W. a1 665.
70. 1d. at 449, 289 N.W. at 663,
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propriation bills in order to force the governor to veto the
entire bill and thus stop the wheels of government or approve
-the obnoxious act.”” R L :

Consequently, requiring the return of the approved portions of an ap-
propriation bill, instead of just the vetoed portions, would have de-
" stroyed the entire purpose of the 1930 amendment.”? ‘

~ Substantively, Secretary Zimmerman also had alleged that Gov-
ernor Heil’s vetoes changed enacted legisiative poticy 50 dramatically
that the remaining bill did not provide a complete, workable law. The
court conceded 1hat the governor’s partial vetoes changed the policy
enacted by the legislature.” The court, however, recalled that the partial

vetoes upheld in Henry™ also had produced policy changes by affecting

the-distribution-of relief monies. Applying the same testutilized by the |
Henry court—whether the approved parts of a partally vetoed bill, -
taken as a whole, comprised a complete, -workable law—the Martin
court upheld Governor Heil's partial vetoes and gave effect to the re-
maining law.” o - _ '
~ In Martin, the court continued the textual analysis of the partial
veto authority initiated by the Henry court. Like Henry, Martin relies

“heavily on the language of the partial veto provisions of the Wisconsin - -

Constitution. But the Martin court broadened its analysis to include
policy themes which figure prominently in later partial veto disputes.
The court reemphasized the Henry holding that partial vetoes validly
could alter legislative policy as long.as a complete, workable law re-
mained. The Martin court, though, went beyond the Henry court and

. explicitly stated that the purpose of the 1930 partial veto amendment

~ had beento control the logrolling engendered by omnibus appropriation
bills. Thus, the Martin court began 1o ‘diverge from interpreting the

. partial veto authority on the basis of the seemingly straightforward text
of the 1930 amendment. R

 Thirty-five years passed before the partial veto-controversy again

wound its way into the Wisconsin Supreme Court.”® In the interim,

. efforts to modify and clarify the scope of the partial veto authority .

periodically occupied the attention of the legislative and executive
branches of Wisconsin staté government.””

71. Id at 447-48, 285 N.W. at 664..

72. Id. at 448, 289 N.W, a1 664.

73. Id. at 449, 289 N.-W.al 665, | ‘ )

74, See supra note 38 and accompanying ext. i

75, Finnegan, 220 Wis, a1 449-50; 264 N.W. at 624-25. See supra Bote 30 anc
accompanying texi. o o

76. State ex rel. Sundby v. Adamany, 71 Wis. 2d 118, 237 N.W.2d 910 (1976). Sex
infra notes 97-112 and accompanying text. . ' ' :

77. A constitutional amendment proposed in 1941 would have specified that ;
governor could disapprove or reduce ilems or parts of items in any appropriation bill. 194
Assembly Joint Resolution 71. A 1961 proposal would have aliowed a simple majority o
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Over the years, Wisconsin attorneys general were asked for in-

* creasingly difficult partial veto opinions.”® Recurring problems in-

cluded the policy consequences of permitting the governor to. use the

-~ partial veto 1o change legislative policy, and the thorny question of just - -

what constituted a “part” which could be vetoed. Henry, Finnegan,
and Martin provided the basis for attomey general opinions on these

-.issues; however, the issues addressed evenmally moved beyond the
- clear holdings of those cases.

In 1966, the director of the state Bureau of Management requested

" an-opinion from the attorney genera]_:about policy conseguences stem-

ming from the governor’s partial veto of an appropriation bill.”? The
bill specified salary ranges for state legislators. Based on the “complete,
workable law” principle, developed in Henry®® and affirmed in Mar--

nd

41
of

117, 2V {he atiormey general adv:sed that a valid 1aW‘Sﬁ'r“\?i“\7iéﬁTﬁe partiai

- veto.’?

The staie’ Senate asked the attorney generai for advxce in 1970
when the governor vetoed indigent fee exemptions contaimed in an
omnibus judicial appropriation bill.3? Theattorney general responded®
with the Martin theory that the partial veto authority existed to prevent
logrolling.?® Consequently, the partial veto anthority would be mean-
ingless if the governor could not restructure a proposed law in a way
that changed the intent of the legislature.®¢ The attorney general also

" advised that because a compiete, workable law remained afier the ’gov‘-"

ernor’s vetoes, the Jegislature would have to pass a subsequem bill 1 mr
order to repeal the resulting law.®7 ‘

‘the members of both houses to override a parua] veto, 1961 ALJR. 130, 196I 1962 Wis. -
" . Legis. {1962). (A two-thirds vote in both houses is constitutionally required to override any

gubernatorial veto. Wis. ConsT. art. V, § 10.) Other legislative proposals to contro| the partial
veto failed in 1969 and 1973. ALR. 9, 1969-1970 Wis, Legis. (1969); AJ.R. 56, 1969-1970
Wis, Legis. (1969); AJ.R. 123, 1973-1974 Wis. Legis. (1974}. In 1975, two proposed amend-
ments.advocated eliminating the partial veto, 1975 S.1L.R. 46, 1975-1976 Wis. Legis. (1975);
1975 AJR. 61, 1975-1976 Wis. Legis. (1975). A third 1975 proposal would have protected
non-appropriation language by limiting partial vetoes to individual paragraphs or amounts.
1975 AJ.R. 74, 1975-1976 Wis. Legis. {1973). None of these proposed amendments senously
threatened the existing partial veto authority.

78.  Attorney general opinions do not bind the Wisconsin Supreme Court: An opin-
ior is entitled to the persuasive effect accorded it by the court on later examination. Wisconsin -
Senate, 144 Wis. 2d a1 460, 424 N.W.2d at 397 {citing State ex rel. La Folletie v. Stt, 1 i4
Wis, 2d 338, 375, 338 N.W.2d 684, 692 (1983).

79. Act of June 29, 1966, Ch. 592, Laws of 1965, 1965 W:s Laws 1053,

80. See-supra note 50 and accompanying iexi.

81.- See supra note 75 and accompanying 1ext. -

82. 55 Op. Ay Gen. of Wis, 159 (1970}, -

83. 1969 Wis, Laws 253.

84. 59 Op. A’y Gen. of Wis, 94 (1970},

85, See supra notes 71-72 and accompanying iext.

86. 59 Op. A’y Gen. of Wis, 99-100 (1970}.

87. 1d. at 101, The legislature had tried 1o protect ils enacied legxslauve policy by
rescinding approval of the non-vetoed portion of the judicial appropriation il
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The propriety of using the partial veto to alter appropriations by
striking individual digits surfaced in a 1973 attorney general opinion.®
_ The chair of the Committee on Senate Organization sought the attorney
general’s opinion on this issue after the governor vetoed the “2” ina .
~ bill appropriating “$25,000, 000” in bonding authority for slate h1ghway "
improvements. ’
The attorney general opined that the partial veto allowed a gov-
ernor to accept or to reject, but not to alter, a separable part of an
appropriation bill.?* The attorney general reasoned that if a complete,
workable law must remain after a partial veto was exercised, then a
complete, workable part of legislation must also be vetoed.?® Otherwise,
a partial veto could not be returned to the legislature “in the same -
manner as provided for other bills.””®! Because the “2” vétoed from

the bondmg appropridtion was not a complete workame part, the at-

. torney general concluded that the governor had mvahdly exermsed h1s :

 partial veto authority.%?

' Similarly, the atiorney general issued another opuuon stating that
‘a condition placed on an appropriation was not a separable part sub_]ec’e :
to partial veto.?® The governor had vetoed one of two funding provi-

sions attached to a snowmobile law enforcement bill,** and the Com-

mittee on Senate Organzzailon inquired about the validity of the veto.
‘Quoting Henry, the attorney general noted

[Wihat constitutes a ‘part’ of an appropnatlon bill, and is
- therefore subject to a partial veto under sec. 10, art. V, Wis-
consin constitution, is not difficult to ascertain . .. if .. . the
‘ provisions in the disapproved parts of [the bill] were not prov-
. isos or conditions upon which the appropriation in the ap-
proved pomons was made dependent or contingent.%®
. The attorney general reasoned that the vetoed funding provision con-
- stituted a proviso or condition on the snowmobile enforcement ap-
propriation. Although the Henry court had not affirmatively siated that
a proviso or condition could not be partlally vetoed, the attorney gen-
eral reached that conclusion and advised that the governor 5 auempled
_ partial veto was invalid.%¢ :

88 62 Op. A’y Gen. of Wis. 238 (1973)
§9. Id at 239
90. Id
- 91. See supra note 66.
92. 62.0p. Aty Gen. of Wis. 240 (1973},
93, 63 Op. Aty Gen. of Wis. 313 (1974).
94, Act of June 13, 1974, Ch. 298, Laws of 1973, 1973 Wis. Laws §50.
: 95. 63 Op. Aty Gen. of Wis. 313 (1974) {quoting Henry, 218 Wis. at 313-14, 260
‘1\ W, at 491).
© 96, 63 Op. Att'y Gen. Df Wis. 317 1974)
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. C. Evolving Policy Considerations

In 1976, 'partial veto policy issues raised in earlier attofney general
opinions finally came before the Wisconsin Supreme Court. ‘State ex
rel. Sundby v. Adamany®’ followed Governor Lucey’s partial veto of

" pon-appropriation Janguage from an appropriation bill providing for
‘local referenda before Wisconsin towns increased their tax levies. 9% The

bill passed by the legislature made Joca} referenda optional, but the
governor’s vetoes effectively made the local referenda mandatory. %A
taxpayer brought Sundby as a declaratory Judgment action, seeking -
invalidation of the governor’s vetoes.

The central issue facing the Sundby court was the extent of item
veto authorﬂy over non-—appropnatlon provisions attached to appro-

‘plete, workable part, the at-
r had invalidly exercised his

another opinion stating that
s not a separable part subject
1 one of two funding provi-
zement bill,% and the Com-
rout the validity of the veto.
i '

yropriation bill, and is -
ler sec. 10,-art. 'V, Wis~
ascertain ... if ... the
[the bill]) were not prov-
propriation in the ap-

or contingent.®’

oed funding provision con-
owmobile enforcement ap- -
* not affirmatively stated that -
ly vetoed, the atiorney gen-
at the governor’s attempted

3, 1973 Wis. Laws 850.
ng Henry, 218 Wis. a1 313-14, 260

priatioH ieglsmtlun. 0-Govermor tucey’s pama}-veweSﬂe:theﬁa}tem'*
an appropriation nor eliminated a contingency on an appropriated
amount.!?! Therefore, the Sundby court inquired whether a ‘separable

. portion of the appropnatlon bill had been vetoed and whether a comi-

plete, workable law remained.'®? Without much discussion, the court
opined that a complete, workable law remained, as required by Henry

~ and Martin.'> The court acknowledged that Henry and Martin had

established that partial vetoes permissibly could alter legislative pol-
icy.’% The court went on to provide an exiensive pohcy justification

_ for the governor’s local referendum vetoes,

“The Sundby court reasoned that the governor's quasz-legislanve
role justified using partial vetoes to alter 1egzslat1ve policy. The Wis- =

* consin Constitution vested legislative power in the state Senate and in

the state Assemblv 105 But the court cited both the state constitution %

97 71 Wis, Zd 118, 237.N, W Zd 210 (1976). ’
98. Act of June 30, 1975, Ch. 39, Laws of 1975; 1975 Wis. Laws 51 (amended,
repealed and repealed and recreatcd in part by Act of Qct. 1, 1975, Ch. 80, Laws of 1975
1975 Wis. Laws 362,
09, Sundby, 7] Wis, 2d at I24 237 N.W, 2d a1 92
100, Id.at 331, 237NW2&a19!6

101, K
102, Id. a1 130-31, 237 N.W.2d at 916. The Sundby court based this inquiry on the

partial veto validity criteria identified in Henry and Martin. See supra notes: 3? 54, 63.75
and accompanying iext.

103. The count found no “need to consider these opinions or the proposmons they
stand for because there is no guestion in this case that the gdvernor neither altered an’
appropriation nor removed a contingency or condition on the amount appropnated » Sundby, *
71 Wis. 2d at 131, 237 N.W.2d a1 916. '

© 104, Id. a1 130, 237 N.W.2d at 916. ‘

105, Id. at 131, 237 N.W.2d at 916 (citing Wis. COhST art. 1V, § 1)

106. Wis. Const. art. 'V, § 4 states;

[The governor} shall have power 1o convene the legistature on cxiraordmary occa-
_sions, and in case of invasion, or danger from the prevalence of contagious disease
at the seat of government, he may convene them at any other suitable place within
the state. He shall communicate m the Iegls]aturc al every session, the condition
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and the state biennial budget statute!” as evidence of a recognized
legislative role for the governor.'® The court also quoted Henry for

*the proposition that the governor possessed a quasi-legislative role.19?

The Sundby court also affirmed that the governor could use partial
veto authority to make affirmative policy changes.!!® The court found
that every veto has both a negative aspect and a positive aspect, and
that the decision to veio always involved policy considerations.!'! ~

- Therefore, the court reasoned, the partial veto provisions of the state

constitution fully anticipaied that the governor's vetoes would alter
enacted legislative policy.!!? '

" The Sundby decision broke no new ground concerning parual veto
execution. Instead, the Sundby court reemphasized rules and policy
developed in Henry''> and Martin'!* regarding the scope of the partial
veto. Nevertheless, the court did gratuitously expand the related con-

- cept of a recognized quasi-legislative role for the Wisconsin governor.
"Although firmly anchored in the texts of the state constitution, statutes

" of the state, and recommend such matters to them for their consideration as he may
deemn expedient. . . . He shall expedite all such measures as may be resolved upon
by the legistature, and shall take care that the laws be fauhfully executed.

107. Wis, STAaTs. § 16.46 (1987-1988) states;

- The biennial state budget report shall be prepared by the secretary, under the di-
rection of the governor, and a copy of a budget-in-brief thereof shall be furnished
to each member of the legislature on the day of delivery of the budget message. The
biennial state budget report shall . . . contain the following information: '

(1} A summary of the aclua! and estimated receipts of the state government in
all operatmg funds under existi ng laws dunng the current and the succeeding bien-
niums .

(2) A summary of the actual and esumaled disbursements of the state gOVern-
ment from ali operating funds during the currcm biennium and of the requests of

" agencies and the recommendations of the governor for the succeeding biennium;

. {3} A statement showing the condition of all operating funds of the tréasury at
the close of the preceding fiscal year and the esl:maled condition at the close of the

. current year;

' 4 A smtemem showing how lhe total esnmalcd disburseinents during each
year of the succeeding biennium compare with the estimated receipts, and the ad-

- ditional revenues, if any, needed 1o defiay the estimated expenses of the state;

{3) A statement of the actual and estimated receipts and disbursements of each -
department and of all state aids and activities during the current biennium, the
departmenial estimates and raq uests, and the recummendauons of the governor for
the succeeding biennium. . ‘ .

{6) Any explanalory matter which in the judgement of the governor or 1he
sccretary will facilitate the understanding by the members of the legislature of the
state financial condition and of the budget requests and recommendations.

- 108,  Sundby. 71 Wis. 2d at 131-33, 237 N.W.2d at 316-18. :
109, Sundby, 71 Wis, 2d at 133-34, 237 N.W.24d a1 917-18 (cmng Henry, 218 Wis.
at 315, 260 N.W. at 492). .
V0. Sundby, 71 Wis. 2d at 134, Z37NW2d a1 9E8
1HL M
112. 14,
113.  See supra notes 37-54 and accompanying text,
114. See supra notes 63-75 and accompanying text.
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" and earlier cases,''s this focus on the governor’s institutional role as- .
. sumed increased importance in later partial veto. litigation. Indeed,

'Sundby marked a turning point in partial veto analysis, as the Wis-

- consin Supreme Court de-emphasized textual analysis and increasingly - -

engaged in institutional analysis.''®

. The increasing iension between the leglslanve and executive -

- branchc_s over exercise of the partial veto power exploded in 1977, The

1egi$1ature passed a bill permitting state citizens to contribute campaign .
finance funds to candidates for public office.’!” The legislative funding

‘mechanism anticipated collecting contnbuuons in conjunction with

state income tax returns; contributions were added to tax payments

~ ‘due. Afier payment, contributions were turned over. 1o the State Elec-

tions Board. Acting Governor Martin Schreiber, partially vetoing the

on-
101,
ites

-uuu;iﬂgﬁﬁﬂnﬂﬂg*bﬂl**chan@hhtfundmhmﬁﬁi—f% A-COn

tribution to a “check-off.” In effect, the acting governor’s vetoes per-
mitted taxpayers actvally to designate a portxon of their tax payments =
for campaign financing.

The chair of the Senate Orgamzataon Commntee asked the attor-
ney general to issue an opinion concerning the legality of the campa:gn '
financing partial veto.''® The attorney general responded that the par- -

- tial vetoes were invalid.!!? Consequently, the attorney general opined -

that the entire campaign financing law should be considered vetoed.'?

The attorney general was not. troubled by the policy changes

achieved by the acting governor’s campaign financing vetoes; Sundby.
“had already indicated that affirmative legislation was a proper-partial .
veto. result.'?! The attorney general reasoned, however, that Sundby -
~ . had affirmed earlier attorney general opinions finding that a governor . -

~ could not veto conditions piaced upon appropriations.'?2 Because the

attorney general determined that the contribution funding mechanism
was a condition placed on any eventual campaign financing appropri-
ation, the attorney general advised that the acung governor s partial
vetoes were invalid.!23 -
The campaign financing partial veto controversy spﬂled overinto
the Wisconsin Supreme Court. In State ex rel. Kleczka v Conta 124 the

115, See supra notes 105-09 and accompanying text:
. 116. See infra notes 170-219 and accompanying text.
<147, Actof Oct. 20, 1977, Ch. 107, Laws of 1977, 1977 Wis, Laws 588. -
“118. 66 Op. A’y Gen. of Wis, 310 (1977).
119. The attorney general determined that the campaign ﬁnanc:ng law constituted

.an appropriations bill because the funds collected would be used for a pubhc purpose; cam-

pa:gn financing. Jd. at 311
120, Id. at 315,
121. Id. at 311,
122, Id. at 312- 14 Ser supra notes 93-96.
123. 66 Op. A’y Gen. of Wis. 314 {1977).
124. 82 Wis. 2d 679, 264 N.'W.2d 539 (1978).
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court disagreed with the atiomey general’s campaign ﬁnancmg opin-
ion.'?’ Instead, the Kleczka court held that the Wisconsin Constitution
authorized partial veto of condmons or prowsos atlached to legislative
appropriations.'#®-

Writing for the ma_;onty, Justice Heflernan easﬁv determined that
the campaign financing bill éonstituted an appropriation bili'?’ and
.. that Acting Governor Schreiber had properly returned vetoed portions
-of the bill to the legislature.” 128 The court also confirmed the Henry,
Martin and Sundby holdings that policy alteration dld not invalidate
the gubernatorial partial vetoes.'?®

After disposing of these prehmmary issues, the Kleczka court
squarely confronted whether conditions attached to appropriations
could be partially. vetoed. The court identified ; severability as the test

_of partial veto validity and reasoned that severability must be deter-
mined as a matter of substance rather than as a matter of form.'3° But
the court required that severability be. tested against standards pro-
mulgated by earlier Wisconsin courts, not against standards announced

by courts operating under other constitutions.'* In Wisconsin,

Henry'32 and Martin'®* indicated that the appropriate test of severa-

bility was whether a complete, workable law remained after the gov-

ernor’s partial veto exercise.'?? After sketching the perimeter of the

Wisconsin severability test, the court turned to pamal veto of provisos

or condmons

The Kleczka court reasoned ﬂ’!al Suna’by authonzed the gOVernor

" 1o alter legislative policy through pamal veto éxecution.'?s Expanding’
on this premlse the court noted that the governor’s ability to change -

policy was “coextensive with the abﬂny of the Legislature 10 enact the
policy initially.” 1%

Regarding Acting Governor Schrelber s partial vetoes, 1he court .

-acknowledged that the voluntary nature of the contribution mechanism
could be mierpreted as a proviso or.condition inseparable from any
campaign, financing appropriation.'*” The court further acknowiedged

125. See supra notes 117-23 and accompanying 1ext.

126, Kleczka, 82 Wis. 2d at 7135, 264 N.W.2d at 555,

127.. 1d. at 688, 264 N.W.2d a1 542. .

128. 1d a1 693-94, 264 N.W.2d at 543, . X . :
129. Jd. a1 708-09,. 264 N.W.2d at 352, See supra notes 37-54, 63-75. 97-112 and

accompanvmg text. -

130. . Kleczka. 82 Wis. 2d a1 705 264N, W 2d at 550

131. 14

132, See suprg note 50 zmd accompammg text.

‘133, See supra note 75 and accompanying 1ext:

134, Kleccka. 82 Wis, 2d a1 705-D8, 264 N.W 2d at 550-33. .

135, Sundby, 71 Wis. 2d at 134, 237 N.W.2d at %18,
136, Klecoka, 82 Wis. 2d al 709, 264 N.W.2d a1 532,

137 Id. a1 712. 264 NW.2d a1 353,
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‘that “the dicta of Wisconsin cases” lent support to the idea that the
contribution mechanism was an inseparable proviso that cou]d not be
~ altered.'3®

The Kleczka court, however, opined that the earher Wisconsin -

~ dicta represented inconsidered statements made 1o appease dlsap—

pointed litigants.'3 Henry marked the first appearance of the dicta in
Wisconsin partial veto case Jaw; the principles discussed in the Henry
dicta derived from a Mississippi partial veto challenge.'*® The Missis-

mitted the state legislature to set conditions on appropriations.’®!

_ Therefore, the Henry dicta did not correctly state Wisconsin law and

had no precedential value.!*?

“Instead, the court determined that no similar provision in the
Wisconsin_Constitution limited partial veto authority. The Kleczka

2 and

court concluded that “[u]nder the Wisconsin Constitution, the governor .

. may exercise his partial-veto power by removing provisos and condi-

tions 1o an appropriation so long as the net result ... is a complete,
entire, and workable bill which the legxslature itself could have passed
in the first instance.”!*? The campaign financing bill' was an appropri-
ation bill. A “complete, entire, and workable bill” remained after ex-
ercise of the governor’s partial veto.'** Thus, the court found that a
valid law had been enacted and published.'*®

_ The Kleczka decision produced the first dissenting opinion in the'

history of Wisconsin partial veto litigation.' Justice Connor T. Han- -

sen agreed that Justice Heffernan correctly rejected the elusive partial
veto tests adopted by Mississippi and other jurisdictions.’*” Justice
Hansen, however, believed that the Kleczka majority had gone too far
in holding that inseparable conditions attached to legzsiauve appro-
priations could be partially vetoed.'*®

" Justice Hansen’s analysis focused on separation of powers issues,
especially the legislative role attributed 10 the governor by the majority.
According to Justice Hansen, the Wisconsin Constitution provided for
three branches of government; no branch was allowed to perform the
functions of the other branches.'¥® Conseguently, he viewed as very

138. I
139. Jd. 21 713, 264 N.W 2d a1 554. o
140, State ex rel, Teachers and Officers v. Holder, 76 Miss. 158, 23 So. 643 (1898).
See supra note 38 and accompanying text.
141, Kleczka, 82 Wis. 2d a1 712 n4, 264 N.W.2d 553 n4.
142, Id at 713, 264 N.W.2d a1 554.
143, Id. at 715, 264 N.W.2d at 555
144, Md.
(145, 1d at 715-16, 264 N.W. 24 at 5535..
) 146, I1d. a1 716, 264 N.W.2d a1 553 (Hansen, J.. concurring in part and dissenting in -
part). .
. 147, 1d.
148, id.
140, Id a1t 718-19, 264 N.W.2d at 556-57.
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- Timited any legislative role assigned to the governor. The govemoi"s

Jegislative role, Justice Hansen reasoned, should not be distorted on

" grounds of administrative convenience, such as state budget prepara-
- tion.'*? Accordingly, Justice' Hansen maintained that the previously
~ recognized partial veto limitations should be retained, 151 even if the

previous limitations originaied in dicta. Justice Hansen found no jus-

.tification for changing the limitations, either in the h:story of the 1930
partial veto amendment or in the constitutional provisions added by

the amendment. Requiring only that a partially vetoed bill constitute
a complete, workable law, Justice Hansen reasoned, imposed too little
‘restraint on gubernatorial usurpation of legislative power.!%

Further, Justice Hansen warned that the majority’s ‘decision ieft

no barrier preventing a governor from striking part of an appropnatmn .

figure, 2> He dlso expféssed—cnntﬂem'becauss—themajmm -tonger-——

prowded grounds for ob_;ecnon 1o partial vetoes that increased appro-

priations.’* Worst of all, in Justice Hansen’s analysis; the new test

posed no obstacle 10 producing a complete and. workable law unrelawd -
10 the subject of a bill passed by the legislature, ' '

Recalling that the Henry court had interpreted the partial veto as
applicable only 1o legislative: components that could be enacted sepa- :
‘rately, Justice Hansen opined that the power 1o veto legislative com-
‘ponents did not include the power ¢ reduce a bill 1o single phrases,
words, letters and punctuation marks. Justice Hansen recalled that use
-of the partial veto had become ever more frequent and had been applled
to ever smaller portions of leglsiauve ils., He observed

Only the limiis of one’s 1magmanon fix the outer himits of
- the exercise of the partial velo power by incision or deletion
by a creative person. At some point this creative negative
_constitutes the enacting of legislation by one person, and at
precisely that point the governor invades the excluswe power
-of the legislature to make laws.'%®

In conclusmn Justice Hansen suggested limiting the partial veto

1o grammaticaily and structurally distinct portions of legislation.'”
" Unlike the ambiguous standard resulting from the majority’s historical

analysis, Justice Hansen reasoned that his proposed test could be pre-

150. Id. ) '

151. 14 a1 722, 264 N.W.2d a1 538.

152, Jd. at 722-27, 264 N.W.2d a1 358-6].

153, The issue of siriking digits from apprnpnauon ﬁgures was left open by the

'- Sundby court. Id. at 723, 264 N.W.2d at 538—59

154, Id.

155. - id. a1 723, 264 N.W.2d at 355.
156, Id. at 720, 264. N.W.2d a1 337.

157, Id. at 726, 264 N.W.2d a1 560.

Rt
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dictably applied, would not require constani judicial mediation of pol-

vernor's :

rted on . icy disputes between the other branches of state government, and would -
Jrepara- ~ protect the prerogatives reserved to the legisiature by the constitu-
sviously tion.!5® , o _

n if the ' The Kleczka majority continued the trend, initiated by the Sundby -

_po jus- . court, away from textual analysis of partial veto authority and toward

he 1930 ifistitutional analysis of the roles of the governor and the legislature.

dded by - _Asfjusﬁi:e Hansen pointed out in his dissent, increasingly complicated

mstitute “partial veto questions required increasingly sophisticated anatyses that

oo little increasingly departed from the text of the Wisconsin Constitution. The

: -majority demonstrated a tendency 10 adhere to the text of earlier opin-
sion left _jons and to reason from the language of those opinions to justify policy -
priation sesults deemed desirable by the majority of the court. But once policy
ylonger : considerations began to dominate partial veto analysis, it became ever. ... -
1 appro- . tarder to determine where lines could be' AFAwih between proper-and-—— e
1ew test _ jmproper exercise of the partial authority. Consequently, the policy :
nrelated based analysis that the courl still claimed to derive from the ekt of
~ the constitution became more and more sirained. ‘

veto as y Following Kleczka, sustained legisiative efforts to halt further ex-
ed sepa- pansion of the partial veto power occurred in the late 1970s and early
ve com- 1980s.'* Only one-amendment!¢° proposed between 1930 and 1988
phrases, passed both houses of the legislature on first consideration. Although -

that use -~ defeated on reconsideration in the next legislative session, the amend-
' ment would have adopted the test proposed by Justice Hansen’s Kle-

" applied
,  ¢zka dissent: partial vetoes only for legislative parts that could have
L of neen enacted as complete, workable laws.'®! o
1on ' 158, Several atiorney general opinions followed the Kleczka case. In 70 Op. Aty
ive - Gen. of Wis. 134 {1981), the speaker of the state Assernbly was advised thai the governor
{at could not altempt 10 TEMOVE partial vetoes apgainst an appropriation bill once the governor
had returned a veio message 10 the legislature. In 70 Op. Atl'y Gen of Wis. 189 (1981), the

wer attorney general addressed procedural problems resulting from a bungled atlempt 1o execuis
partial vetoes. When the governor tried to fix his partial veto eryoss and reconcile what he

. hiad done with what he had meant to do, the attorney general was cailed on 10 provide an

tial veto . opiriien about the physical manifestation of partial vetoes in an appropriation bill.

Two other attomney general opinions raised the partial veto stakes somewhat by an-

ation. ¥’
istorical alogizing the panial velo powers of counly executives 16 the partial velo pOWETS. of the
. - governor. Like the governor, 4 county execulive may velo non-appropriation pans of an
| be pre- ardinance or county board resolution containing an appropriation. 73 Op. A’y Gen. of Wis.
: s 92 (1984). Like the legistature, a county board may not amend 2 resolulion oF an ordinance -
after the county executive has vetoed the document and returned i to the board. 74 Op.
An'y Gen. of Wis. 73 {1985). ’ ) ] . -
159, 1977 Senate Joint Resolution 46 would have prohibited partial velo of less than
en by the an cntire dollar amount o @ numbered section of law included in an appropriation hill. 1979

Senate Joint Resolution 16 wouid have limited partial veloes 10 complele sections of appro-

priation bills. : .
160. 1979 SJR. 7, 1975.1980 Wis. Legis. {1979). This amendment also would have

allowed deletion only of complete dollar amounts.
161. A similar amendment, Hmiting partial vetoes 10 complete dollar amounts or
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I1. THE PRESENT: LETTERS anD DiciTs

The Wisconsin partial vetg authority eventually extended to lette
and digits, as Justice Hansen had predicted in his Kleczka dissent.!
n legislature passed the omnibus 1987-19;
biennial budget bill.'$? Governor Tommy G. Thompson executed 2¢
partial vetoes before,signing 1he budget bill. The unprecedente
number'%* of Governor Thompson’s partial vetoes sparked controver:
in the legislature!S and among state government observers, Governc
Thompson’s partial vetoes also inspired controversy because some (-
the vetoes were quite “creative.” Some vetoes deleted single digits fror
appropriations and other numbers; other vetoes impounded selecte

parts of words, sometimes creating ungrammatical or incomprehensibl
1ext. The governor also vetoed isolated subunits of the budget bill and
In some cases, partiaily vetoed instructions. to “repeal and recregte’
statutes 10 simply ~Fepeal™-those statares 166 '

2d 429, 424 N.W.2d 385 (1988) (No. §7-1750.04),

-appropriation bili—including Ietter.

JCLO,'¥7 on behalf of the legislature, filed a declaratory actior
challenging the governor's ““creative” exercise of his constitutional par-
tial veto authority,’%® Seeking a dispositive ruling on the scope of the
partial veto authority, the action challenged thirty-seven vetoes Iep-
resentative of the 290 partial vetoes executed by- Governor Thomp-
son.'6? ' - : o
- The Wisconsin Supreme Court voied four-to-three to uphoid Gov-
ernor Thompson’s partial vetoes in State ex rel. Wisconsin Senate v.
Thompson.' ™ Chief Justice Heffernan, writing for the majority, heid

that

. numbered sections of an appropriation biil, t‘ailed_ in the 1983 Iegisiélive session. SR 16,

1983-1984 Wis, Legis. { 1983). :
162, See supra notes 153-56 and accompanying text. .
163, Act of July 31, 1987, 1987 Wis. Act 27, 1987 Wis. Laws 69;
164. ° See supra note 3 and accompanying text, . .
165, Democratic leaders convened 3 special legisiative session on September 29, 1987,
and atiempted 10 override some of the governor’s budget bill vetoes. Alf override attempts,

however, failed, See BULLETIN oF PROCEE_DING_S OF THE WISCONSIN LeGisLaTurE, 1987- -

166. . Petitioners® Briefat 4-'?,. S1ate ex rel, Wisconsin Senate v. Thqmpson, 144 Wis,

167 See supra note 10 and &ccompanying text.
168. Parties joining JCLO as plaintiffs included the Wisconsin Senaie; Fred Risser,

President of the Wisconsin_Sena1e;_ the Wis'cohs'i:_a Assembly; and Thomas Loftus; Speaker

of the Wisconsin Assembly,

165. The pelitioners contended thas Wis, CoNnsT. art. ¥, § 10 conferred no guber-
natorial authority 10 veto letters, digits or words, or 10 reduce approprigtion 2mouns, The
governor maintained tha the constitution and Klecsig permitted veto of any pan of an

. 'digits and words—as long as a complete, workable law
remained, Wisconsin Senate, 144 Wis, 2d a1 434, 434 N.W.2d-a1 386, S .
170. . 144 Wis, 2d 429, 424 N.W.2d 385 (1988),
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the governor may, in "the exercise of his partial veto authority
~ over appropriation bills, veto individual words, Jetters and
digits, and also may reduce appropriations by striking digits,
as long as what remains after veto is a compleie entire, and

workable law.” "

. }‘or the first time, the majority also explicitly acknowledged “the long-

sianding practical and administrative interpretation or modus vivendi -

between governors and legislatures, that the consequences of any partial-
“veio must be a law that is germane to the topic or subject martter:of
the veloed provisions.”!7?

' The -majority observed that Henry had mdehbly set 1he broad
scope of Wisconsin’s partial veto power. by distinguishing the ability

- - of Wisconsin governors to veto appropnatlon bill “parts™ from the

ability of other state governors to veto “items.”’ 7 Recalling the textual .
constitutional analysis performed by the Henry court,"™ the Wisconsin
Senate majority reasoned that proponents of the 1930 partial veto
amendment would have written “item” if they had Jntended that only
*lems™ could be vetoed. Hence the majority said, early partlal veto
interpretation established that the partial veto could be used to strike
“parts” that were not separable as “items. »175 The Henry test, the ma-
jority stated, required: (1) that the bill partially vetoed be an appro-
priation bill, (2) that the part vetoed need not be an appropriation, and
{3) that the approved portion contain a complete and workable law.
The majority reasoned that Finnegan'”” had again broadly inter-
preted the scope of the partial veto authority. 178 However;.the majority
did not identify any basis for this observation. The majority approved
the Martin court’s emphasis on the viability of the law remaining after
“partial veto of an appropriation bill.'™ The majority acknowledged
that the Martin court had stated that prevention of logrolling’®® was
the reason for providing state governors with partial veto autharity. '8!

171. Fd. at 437, 424 N.W.2d at 388.

172. Id. (emphasis in original).

173. Jd. at 439, 424 N.W.2d at 388.

174, See supra notes 37-50 and accompanvmg lexi.

175. Wisconsin Senate, 144 Wis. 2d a1 44041, 424 N.W.2d a1 388.

176. Id. at 441, 424 N.W._2d at 383-B%.

177. See supra notes 55-62 and accompanying lext.

178, Wisconsin Senare, 144 Wis. 2d a1 441-42, 424 N.W.2d at 389-20.

179, Id. at 442, 424 N.W.2d at 390 (ciling Marrin, 233 Wis. at 450, 289 N.W, a:,
btrd).

180. “Logrolling” according to the Aariin court, consisted of “jumbling ogeiher in
ehne acl inconsistent subjects in order 10 force a passage by uniting minorities with different
nterests when the particular provisions could not pass on their separate merits.,” Martin,

1331 Wis, a1 447-48, 289 N.W. a1 264,

181.  Wisconsin Senate, 144 Wis. 2d at 443, 424 N.W.2d at 390 (citing Martin, 233

Wis. a1 447-48, 289 N.W. a1 664). .

176 .
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The majority, though, discounted the importance of anti-logrolling pol-
icy because no Wisconsin statute or constitutional prowsmn forbade
the adoption of omnibus budget bills.'#
Furthermore, the majority found lhe partial veto authomv con-
ferred by the 1930 constitutional amendment “particularly ill-suited
and cumbersome” as a means of preventing logrolling.’$3 A limited
definition of “logrolling,” concentrating on specific vote-trading oc-
currences rather than broader underlying concepts, figured significantly
 in the majority’s analysis.'® Consequently, the majority concluded that

the partial veto amendment had been adopted to facilitate governors’
exercise of their quasi-legislative power, not to prevent logrolling.’¥
Reviewing later Wisconsin partial veto cases, the majority aiso found

that Sundby and Kleczka had acknowledged a broadly sweepmg pama] B

1989:1395
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Summarizing the five Wisconsin partial veto cases, the majonty

extracted three central principles. First, Wisconsin partial veto au-
thority was uniquely broad and expansive, to permit Wisconsin gov-
" ernors 1o deal flexibly with omnibus appropriation bills. Second, partial
veto authority could be exercised against provisos and conditions at-
tached to appropriations. Third, partial veto authority could be used
" 1o effect positive or negative changes in policy or in appropriations.'®’

The majority noted that the quintet of cases developing these princi-

ples—Henry,'8® Finnegan,'®® Martin,'®® Sundby'®’ and Kleczka'®’—

-had been nearly unanimous, producing just one d;ssemmg opinion.!%?

.- Although the Wisconsin Senate majority accurately derived and

stated these principles, it also distorted the principles. The majority
.claimed 1o evaluate both the language and. policy of Governor Thomp-
son’s partial vetoes, thus continuing analytic patterns originated and

followed in the earlier cases. By discounting the significance of anti-.

~ logrolling policy, however, the majority divorced earlier textual inter-
_pretations from the policy that underlay those mterpretanons The Wis-

COnSin Senate majority claimed to derive its analy51s from the text of
earlier opinions and the constitution itsclf, but, in fact, the majority -

182. Wisconsin Senate, 144 Wis, 2d a1 445, 424 N.W.2d a1 390.
183, Jd. at 446, 424 N.W.2d at 391.
184, 1d. a1 442-47, 424 N'W.2d at 390-92.
185, Id. '
186.. Id. al 447-50, 424 N.W.2d at 392:93,
I87. Id at 450-51, 424 N.W.2d a1 393.
188. See supra notes 37-50 and accompanying lext.
189. See supra notes 56-62 and accompanying texl.
190, See supra notes 63-75 and accompanying text.
191, See supra notes 97-112 and accompanving text.
192. See supra notes 124-38 and accompanying 1exi.
193, Wisconsin Senate, 144 Wis. 2d at 450, 424 N.W.24 a1 303,
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ntshized precedential language while rejecting the cleariy staied pohcy _
wlicd on by earlier courts.
tnstead, the Wisconsin Senate majority focused on the qua51-leg-

istative role first attributed to Wisconsin governors in Henry.'%* Iron-
willy, the Wisconsin Senate majority derived this analysis from lan-

suage in which the Henry court identified a gubematorial quaSI-
legisiative role with logrolling prevention.!®®

ICONCEpts, higured significanily
ly, the majority concluded thas
dopted to facilitate governors®
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N.W.2d at 393,

By analyzing this language out of context, the Wisconsin Senate
majority performed a textual analysis that seemingly ignored the policy
underpinnings relied on by earlier courts and instead substituted policy

- ol the majority’s preference.

The majority did identify somie hmltataons on the governor’s

. quasi-legislative power.'% The majority noted that none of the 988

pirtial vetoes executed between 1931 and October 1987 had created a

~wially new, unrelated or nongermane law. 197 The majority inferred

that alt governors had recognized an inherent toplcahty OF gETMANEness .

“hmitation on the partial veto authority.'”® The majority reasoned that
- yermaneness limitation on the exercise of partial vetoes provided a
practical explanation of historical relations between Wisconsin gov-

~riors and legislatures. Therefore, the majority held, a germaneness -
limitation on partial vetoes had achieved the. force of law.!%

"The germaneness llmltatlon recognized by the Wisconsin Senate
majority imposes ‘an amorphous limit on gubernatorial partial veto
tuthority. The majority did not clearly define the dimensions of “ger-.
waneness.” The definitions of other ambiguous words related to the
pzu'tial veto authority have been litigatéd-.z‘)o ‘Thus, future litigation

194. Henry, 218 Wis, at 313,260 N.W, at 492,
195, Accerding to the Henrlf court, :
there are reasons why the governor should have a coexlensive power of partla[ veto,
1 enable him 10 pass, in the exercise of .his quas:~¥cgts]alwe function. on each
scparable piece of legislation or law on its own merits.. .. in order to check or
prevent the evil consequences of improper joinder, so far, at least, as appropriaiion
bifls are concerned, it may well have been deemed necessary, in the interest of good -
government, to confer upon the Governor .. . the right to pass independently on
‘every separable piece of legislation in an appropnatmn bill,
{4 a1 315,260 N.W, at 492, Justice Bablitch raised this point in his Wisconsin Senare dissent,
Wisgonsin Senate, 144 Wis, 2d at 470, 424 N. W 2d at 400-01 (Bablitch, J., dissenting in part.
soncurring in part)

196. The existence of an inherent germaneness limitarion on the pariial veto power
was raised in oral arguments preceding the Wisconsin Senate decision, Wisconsin Senate,
I+ Wis. 2d at 431, 424 N.W.2d at 393. :

197, Id. at 451, 424 N.W.2d ar 393-94.

198, Id. at 452, 424 N.W.2d at 394.

199, rId . .

200. For example, Henry atiempted to clarify what constituted a “pari,” See supra
noles 43-47 and accompanymg text. Similarly, Finnegan addressed the definition ot"an ‘ap-
nupnanon bill.™ See supra notes 59-61 and ac companymg fext. :
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attempting to define the limits of 1he germaneness requlrement can be
anticipated.

The Wisconsin Senate majority recogmzed that the complete,
workable law requirement®®! also. limited gubernatorial partial veto
authority. This requirement, the majority reésoned,_p_rovided an ob-
jective test permitting a governor to determine in advance the validity
of a particular partial veto.?? But like the germaneness requirement,

B the complete, workable law requirement does not 51gn1ﬁcanﬂy restrict

the governor’s quasi-legislative power.203

Although primarily emphasizing the gubernatona] quasi-legisia-
tive power, the majority implicitly recognized that sep_aranon of powers
issues couid not be totally eliminated from partial veto analysis. The

N majon’ty reasoned that gubernatorial guasi-legislative power did not

threaten-constitutional-separation-of-powers-reguirements-because-an—

alternative process allowed the legislature 10 protect initiatives from

‘the partial veto. Specifically, the legislature could submit substantive

legislation as a separate bill, instead of as part of an omnibus appro-
priations package.?® The majority declined to discuss whether sub-

. mitting numerous substantive and appropriation bills, as'a protectxve

maneuver, should be preferred public policy.?%5
- Ultimately, the majority held that the broad qua31~leg1s1auve'
power approved in prior decisions dictated that Governor Thompson’s

- veloes of letters and words were -valid and constitutional 2% Anaio-

gously, the majority decided that individual digits could be vetoed to
reduce individual appropriations. Although the state constitution did
not specificaily authorize reduction of appropriation items, neither did
the state constitution specifically prohibit reduction of appropriation
items. Therefore, the majority found that the constitution conveyed -
implicit authority to use partial vetoes to reduce appropriations.?%7 .

201, Wisconsin Senate, 144 Wis. 2d a1 453, 424 N.W _2d at 394.
202, Id ‘
203. The majority spec:ﬁca!iy declined to address the petitioners’ allegation that some
of the challenged partial vetoes were inartful, clumsy, ungrammatical or incomprehensible.

" In dicia, the majority staied that the test app]led 0 parual veloes is not 4 grammar test. Id.

ar 462-63, 424 N)W.2d at 398,

204. Id. a1 463-64, 424 N.W.2d at 398-99.

205. Id. at 435, 424 N.W.2d a1 393, In an asndc 10 the legxsiature the majority
exphculy acknowledged that good pracncal political and administrative reasons suppornied
inserting non-appropriation initiatives into appropriation bills. The majority, however,

. claimed that a braad partial veto authority was needed 1o combat the “terrible abuse” invited

by such “jumbling together.” If the legisiature was unhappy with the sweep of the partial
veto power, the majority suggesled keeping policy initiatives out of the budget bill. Alter-
natively, the majority suggested that the lepislature consider amendmg the partial veto pro-
visions of the constitution, 7d. at 464-65, 4'?4 N.W.2d at 399 :
206. Id. a1 465, 424 N.W.2d a1 399
207, Id. a1 458, 424 N.W.2d a1.396.
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A strong dissenting opinion disagreed with the portion of the ma-
jority opinion allowing the partial veto of individual letters.%® Justice
Bablitch, joined by Justice Abrahamson and Justice Steinmetz, disa-
greed with the majority on separation of powers grounds, precedential -
grounds, and practical grounds. Justice Bablitch wrote that the state
constitution gave the governor the power to approve and to veto, but
not the power to create.”%” He reasoned that allowing the governor to
veto letters allowed the governor to create legislation. New, guberna-
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" torially created legislation could be upheld with the approval of as few
‘as twelve members of the legislature.?'® Therefore, Justice Bablitch
~* wrote that permitting the governor to create legislation through partial
- veto exercise strained the state constitution beyond the breaking

point.*!! Furthermore, Justice Bablitch feared that such legislation in-
vited terrible abuse which the constitutional framers could not have
intended.?!2 :
~ Justice Bablitch also reasoned that Wisconsin pamal Vel prece-
dent did not dictate the majority’s holding; rather, the partial veto
amendment history dictated an opposite result.2'> He charged that the
majority had abandoned the purpose of the amendment—preventlon_ '
of logrollmg—-conswtently relied on in earlier litigation. !4 : :
-On the separation of powers issue, justice Bablitch reasoned that

allowing a governor to enact new, germane legisfation conferred gub- -

ernatorial legistative power surpassing that of the legislature. Ordinar- °

-ily, enactment of legislation required passage by both houses of the

fegislature and signature by the governor.2!* The partial veto authority,

‘however, allowed the governor to legislate mdependently, checked only

by the threat of a potential veto override. X ‘
- Furthermore, Justice Bablitch reasoned that the majonty ignored

a partial veto check imposed by Kleczka. The K[eczka court had held

that the governor’s power to disassemble legislation was coextenswe
with the legislature’s power to assemble legislation.?!¢
- Ultimately, Justice Bablitch argued that the court should recognize

- the plain meaning of the constitutional partial veto provision and long-

standing constitutional principles. They reasoned that their interpre-

208. Wisconsin Senate 144 Wig, 2d 466, 424 N.W.2d at 399-400 {Bablitch, J., d15~

seating in part, concurring in part).
209, Id. at 466, 424 N.W.2d at 399-400.
216. This would occur if £2 of the 33 staie senators voted against a veto override .

. attenpt. Article V, section 10 of the Wisconsin Constitution requires the votes of two-thirds

of the members of both legislative houses to override a gubernatorial veto,
24, Wisconsin Senate, 144 Wis, 2d a1 466, 424 N.W.2d at 400
212, Hd.ar'470, 424 NW.3d at 401,
213, Id at 468, 424 N.W.2d at 400,
214, Id. at 469-70, 424 N.W.2d at 401.
215. 74 at 471-73, 424 N.W.2d at 4061-02.
216. [Id. at 472-73, 424 N.W.2d a1 402. See supra note 136 and accompanying text
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tation would avoid depleting Hmited government resources by elimi-
nating continual wrangling over the validity of partial vetoes.2!?
Therefore, Justice Bablitch and the other dissenters advocated
adopting the Kieczka approach and permitting the partial veto of entire
words. Although new policy might be created by vetoing words, policy .
alteration would not be an inevitable or intentional result of such
vetoes.*'® They also advocated allowing partial veto of digits, inter-
preting these vetoes as subsumed under the constitutional authority to

“velo in part. The dissenters reasoned that digit pamal vetoes, unlike

letter partial vetoes, could not create new law.219

The Wisconsin Senate dissenting opinion followed estabhshed par-
tial veto textual analysis and policy analysis more closely than did the
majority opinion. Like the majority, the dissenters acknowledged that -

the partial veto power applied to digits and words. But the dissenters
reached this position without the majority’s distortion of precedem and
underlying policy. The dissent recognized more clearly the relationship

" beitween anti-logrolling policy and separation of powers issues and pro-.
~vided practical reasons for restricting the targets of gubernatorial partial

vetoes. Consequently, the dissent provided a stronger logical founda-

tion for the conclusion’ it adopted.

Nevertheless, the Wisconsin Senate majority allowed broad WIS-
consin partial veto authority. Therefore, the Wisconsin | governor could

- veto digits, letters and words from appropriation bills, even if the re-
sulting text was ungrammatical. The governor could veto: inseparable
_conditions or provisos placed on. appropriations, even if legislative

policy was. altered. Partial vetos could aﬁ’ect leglsianve pohcy clther

_ positively or negatively.

Events transpiring after- Wzsconszn Senate, however, mdzcated'
wide support for change in thé scope of Wisconsin partial veto au-
thority. The Wisconsin Senate decision met with immediate and con-
tinuing criticism from the Wisconsin press,? state citizens and many
politicians. Many Wisconsin leglslators esyec:aily Democrats, criti-
cized the broad partial veto authority upheld in Wisconsin Senate. For
example, one Democrat claimed that giving one individual—the gov-

-ernor—the power 0" promu]gale leglslam)n with extensive partial ve-

217, Wisconsin Senate. 144 Wis, 2d at 4?4-75 474 N W.2d a1 4G3.
218 Id. m 473-74, 424 N.W.2d at 403 -

219, Id. at 474, 424 N.W.2d at 403, .
2200 Sev, 2.8, One-letter Vetoes Kind of S-c-—ary, Wis. St 1., June 21, 1988, a1 7A

-cok. 1; Yeto Power Needs a New Balance. (Madison) Capital Times, Juze 17, 1988, at 14, col.
N Courf Gives Governor Far Too Much Fower, LaCrosse Tribune, June 16, 1988, at A4, col.

2; ftem-veto Abuses Must be Correcied, (Appition) Post-Crescent, June 16, 1988, at A-4. col.
1: Nutty Ruling Invites Veia Excesses, Milwaukee J., June 16, 1988, at 14A, col. 1; Legislaters,
Nar Court, Must Make the Change Racine J. Tlmes, June 16, 1988, af 8A, col. 1.,
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wes violated every form of government.”2! The partial veto issue,
“however, transcended party lines. Some Republicans also believed that
Wisconsin Senate conferred too much power for any chief executive
10 possess.??? ; _ : - :

* For various reasons, however, Governor Thompson and many
‘members of the state Republican party approved of the Wisconsin
Senate outcome. One Republican legistator cited the benefit of allow-

'T:Tgﬁb”\?"e?'ﬁﬁﬁ‘fb—edﬁegis{aﬁoﬂ-{bmmistmry 223 Governor Thomp-

son’s legal cour_lsel-approved of a partial veto power that was coexien-
sive with the ability of the state legistature to assemble legislatio
Covernor Thompson’s budget director noted that a broad partial veto
permitted deletion of budget items not fully debated by the legislature,
thus saving state funds, and allowing the governor i0 work coopera-
tively with legislators to modify the state budget 10 achieve mutual
goals.??® o PR _

. -Although much of the partial veto discussion was pbrased in sep-
aration of powers terms, other issues complicated the debate. Partisan
politics played some role in the controversy, both explicitly and im-

when a Republican occupied the governor's office but Democrats con-

irolled both houses of .the Wisconsin legislature. On the other hand,"
the legislature simply overrode controversial partial vetoes executed

by Governor Thompson’s Demogcratic predecessor; 110 lawsuits or con-

stitutional amendment efforts ensued.226 Personal political ambitions,

100, were implicated, as Democratic gubernatorial hopefuls poised to

~ challenge Governor Thompson in'1990.27 -

controversy for a variety of reasons. Although separation of powers
concerns, partisan politics and personal political ambitions converged

. budget process. :
Historically, most partial vetoes of Wisconsin appropriation leg-
islation appear to have been motivated by policy or partisan consid-

221, Interview with Representative David Travis, Wisconsin State Assembly. in
Madison, Wisconsin (Apr. 12, 1989). :

2322, Imterview with Represemalive Randall Radtke, Wisconsin State Assembly, in
wiadison, Wisconsin (Apr. 7, 1989} ' . .

223, Interview with Representative David Prosser, Wisconsin State Assembly. in
Madison, Wisconsin (Apr. 7, 1989). _ :

224, Interview with Raymond Taffora, Legal Counsel to Governor Thompson, in
Madison, Wisconsin (Apr. 12, 1989).

son, Wisconsin (Apr. 10, 1989).

726. Thecbald Interview, supra note 44.

227, Wisconsin Assembly Speaker Thomas Loftus will oppose Governor Thompsen
in the November 1990 Wisconsin gubernatorial election. -

0224

plicitly. Governor Thompson’s 290 partial vetoes occurred at a time -

Various participants appeared to be manipulating the"partial veto

in' most partial veto discussion, the bottom line was control of the state

225, [mterview with Richard Chanéiier. Wisconsin State Budget Direcior, in Madi- -

i
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erations, rather than by financial concerns.**® In fact, one prominent
member of the current Assembly said that the existing process of tai-
loring legislation 10 procure passage produced an “‘auction atmos-
phere.”??° Thus, Wisconsin legislativé experience seemed to evidence
the “logrolling” concerns of early partial veto advocates.”>® Ultimately,
regardless of the partisan issues or personal ambitions involved, the
expansive partial veto power affirmed by Wisconsin Senate raised nu-
merous concerns about the power structure of state government.
Perhaps with mixed motives, on June 30, 1988, Democratic leaders
convened a special session of the Wisconsin legislature to consider state
constitutional amendments. limiting the partial veto authority. Three
amendments were proposed at the special legislative session.??! One
amendment?*? would have prohibited the governor from vetoing less .

~ than a complete dollar amount as appropriated by the legislature or

from vetoing Jess than a complete section of an appropriation-bill. The
amendment also would have prohibited veto of sentences or sections. .
of law. 233

Another amendmemn“ proposed allowing the governor to reject
individual dxgns in any appropriation number, but prohibited increases
in lhc amount of any appropriation. Further the amendment would

228, Gosling, Wisconsin ltem-Veto Lessons, 46 Pus. ApmIN, REv. 252 {1986). Wis-
consin is Dot unique in this regard; analysis demonstrates that the governors of other states '
have alsc used item vetoes or partial vetoes mainly for partisan reasons, See Abney and
Lauth, The Line-liem Veto in the States: An Instrument for Fiscal Restraint or an Instrument
Jor Partisanship?, 45 Pus. ADMIN. Rev, 372 {1985); Benjamin, The Diffusion of the Governor's
Veto Power, 55 STATE GOVERNMENT 9% {1982); Holiz-Eakin, The Line-ltem Vew and Public
Sector Budgets, 36 1. Pup. Econ. 269 (1988); Bellamy, frem Vero: Shield Against Dgﬁcus or
Yieapon of Fresidential Power?, 22 VaL. UL Rev. 557 (1988).

229, Rosenthal, The Legislative Institution: Transformed and at Risk, in The State -

of the S1ates 89 (C. VYan Horn ed. 1989).

230, See supra notes 26-27 and accompan}mg text.

231. Wis. Const, art. XI1, § 1 states:

Any amendment or amendmenis to this constitution may be pmposed in either
house of 1he legislature, and if the same shall be agreed to by a majority of the
members elected 10 each of the two houses. such proposed amendment or amend-
menis shall be . . . referred to the legislature 10 be chosen at the nexi general election,
and shali be published for three months previous to 1he 1ime of holding such election;
and if, in the legislature s0 next chosen, such proposed amendment or amendments
shall be agreed 1o by a majority of all-ihe members elected to each house, then it
shall be the duty of the legislaturé 10 submit such proposed amendment or amend-
ments 1o the people in such manner and at such time as the legisiature shall prescribe; -

“and if the people shall approve and ratify such amendment or amendments by a

" majority of the electors vozing lherecm such amendment or amendments shall be-
come part of the constitution, .

232. S.J.R.72, 1987-1988 WIS Legis. (1988)

233. The Wisconsin Senate Commiitee on Judiciary and Consumer Affairs voted
six-to-zero to recommend rejection of 1987 Senate Joini Resolution 72. The amendment
never came before the full jegisiature for a vote. | BULLETIN OF THE PROCEEDINGS OF THE
Wisconsin LEGISLATURE, 1987-88 Skss. 181-(1988):

234 S.).R. 75 1987-1988 Wis. Lepis. (1988)
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hdve prohibited the governor from writing m new appropnatton

" amounts and vetoing individual letters.?3

' A third, least restrictive partial veto amendment236 passed both
the Senate and the Assembly.??? Several amendments to the proposed
amendment were considered and rejected.?3® As approved, the amend-

“ment provided that a governor may not veto individual letters in the
words_of an enrolled bill

- Political realities dictated which of the three partial veto amend-
ments proposed at the 1988 special session ultimately won legislative
approval. Early advocates of more extensive partial veto reforms thirew
their support to the approved amendment in the belief that it, unlike
the other proposed amendments, was capabie of passage by the legls- _
lature and approval by the public.”* :
Political realitics may change, however, and both advocates and
opponents admitted that subsequent amendments may attempt to limit
the partial veto authority even further.?*® In addition to the substantive
provistons of the approved partial veto amendment the amendment

" also restructured the existing partial veto provisions of the state con--

Cstitution. In part, this restructuring aimed to fac1ht:ate later mcdxﬁca~
uons to the partial veto provisions. .
To amend the state constitution, after second passage by the 1989
Wisconsin Legislature, the partial veto amendment had to be approved
in a statewide voter referendum. The Wisconsin Senate gave second
approval to the amendment on January 26, 1989.2*! Observers had
anticipated that the state Assembly would also act qiickly in order to

. 235, The Wisconsin Senate Commiittee on Judiciary and Consumer Affairs reported
{987 Senate Joint Resolution 75 to the full Senate without recommendation on whether to .
_approve the amendment. | BULLETIN OF THE PROCEEDINGS OF THE WISCONSIN LEGlSLA-
tuxe, 1987-88 Skss. 181 (1988}
236, SR, 71, [987-1988 Wis. Legis. (1988). -
237. The Senate voted {8-14 in favor of the joint resolution; the Asscmbly vole was
35 in favor, 35 opposed, and two paired. The approved joint resolution then became 1987

farolied Joint Resoiution 76. | BULLETIN OF THE PROCEEDINGS Ol’-‘ THE Wlsconsm LEG-

{SLATURE, 1987-88 Sess. 181 {1938). ‘
238. Ome amendment would have permiited the governor to rgject an appmpnanon

amount and write in a lesser amount. The amendment was rejected by-the Senate. Sen, Am. . -

I 10 SJ.R. 71, [987-1988 Wis. Legis. (1988), Another amendment would have.clarified the
prohibition against veloing individual letiers by substituting “letters from words, or create
i new sentence by rejecting individual words.™ This amendment was tabled. Assembly Am.
[ to S.LR. 71, 1987-1988 Wis. Legis. (1988). The most restrictive amendment, also tabled,
would have prokibited the governor from vetoing less than a comp]ete legislative concept.
Assembly Am 2 to SJ.R. 71, 1987-1988 Wis, Legis. {1988).

239, Travis laterview, Supra note 221. Address by Representative Thomas Loftus,
" University of Wisconsin Law School Legislation Seminar, Madison. Wisconsin (Feb. 9. 1989).

240. Travis Interview, supra nole 221. Prosser [nterview, supra note 223,

241. The amendment was reiatroduced for second consideration as 1989 Senate Joint
Resolution 11 on January 24, 1989. The vore on the amendment was 22 in favor ang Lt
: upposcd SENATE J., 1987-1988 Wis. Legis. 41 (Jan. 26, 1989). ’ : ’
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place the amendment on the April 1989 general election ballot. The
amendment stalled, however, in the Assembly Rules Committee from
the end of January until late October. Finally, on October 31, 1989,
the fuil Assembly gave second approval to the proposed amendment, 242
Many observers, especially Democrats,?*3 agreed that the sweeping
partial veto authority created problems that needed to be addressed
somehow, even with a “stopgap” constitutional amendment.”* Leg.
islators who believed that the proposed amendment did not sufficiently
- Testrict the partial veto authority supporied the proposal because they
believed that some limit had to be placed on the expansive post-Wis-
consin Senate partial veto authority.245 Qn the other hand, Critics ar-
gued that the partial veto issue was critical and that the constitutional
amendment process was moving 100 fast to permit careful, reasoned

action:**%-Despite these ConcerTs, Wisconsin voters ratified the partial
veto amendment in the April 1990 referendum. :

242. The amendment was also introduced in the new legislature as 19890 Assembly
Joint Resolution 7 on January 20, 1989, To procure speedy action, identical legislation is
sometimes introduced in both houses of the Wisconsin legislature 1o aliow both houses to
work simultaneousty on the same legislation, Foliowing introduction in the Assembly, 1989
Assembly Joint Resolution 7 was referred to the J udiciary Committee. On January 26, 1989,
1he Judiciary Committee voted six-lo-five 1o recommend adoption of the amendment, The
Assembly version of the partial velo amendment was then referred 1o the Assembly Rules
Comrnitiee, BULLETIN OF THE PROCEEDINGS OF THE WISCONSIN LEGISLATURE, 989-90 Sgss.
148 (Feb. 4, 1985). - h : _

According 10 T.J. Bolger, assistant to the Assembly Rules Commitiee chair, the partial

- veto amendment stalled in the Rules Commitiee because legislators wanted to divert more
attention to a property tax referendum thal appeared on the April 1989 ballol. Mr. Bolger -

" expected that the partial veto amendment would come out of the Rules Committee when
Democratic leaders felt that the time was right and when unpleasanl memories of the defeat
‘of the April 1989 referendum on property taxes had died away. Interview with T.J. Boiger,
Administrative Assistant to Wisconsin Assembly Rules. Commitiee Chair Tom Hauke, in
Madison, Wisconsin (Apr. 6, 1989). o o -

Some Democrats were surprised by the amendment’s slow movement through the
Assembly. Wisconsin Senaie President Fred Risser speculated that Assembly leaders unilat-
erally decided to stow the progress of the amendment in the Assemnbly, in contravention of
an earlier agreement between Senate and Assembly Jeaders to share timing decisions. Senator
Risser believed that the Assembly leadership feared that an carly partial veto refereridum
would turn into a referendum on Govemor_'fhompson’s popularity and might harm Demi-
ocratic gubernatorial aspirations. Interview with Senator Fred Risser, Wisconsin State Senate,
in Madison, Wisconsin (Apr. 4, 1989). _ E ' '

Placed on the Assembly calendar by the Rules Committee on October 24, 1989, the
partial veto amendmen passed the Assembly by a wide margin. See supra note 8. -

243. Some Republicans, however, aiso believed that the povernor enjoyed 100 much
‘pariial veto power, Radtke Interview, supra note 2. - R .

244, Risser Interview, supra note 242, : i

245, Travis Interview, supra note 221. Senator Risser stated that although no one
was really satisfied with the amendment, pragmatically, it was then the only one with a real
chance of success. Risser Interview, supra note 242, o o

246, Representative Prosser believed thai legislative action on the partial veto amend-
ment failed 10 reflect a “long view." Prosser Interview, supra note 223, -
" On January 24, 1989. Representative Gregg Underheim offered Assembly Substitute
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The Wisconsin Partial Veto
i-‘ulluw}ng Wisconsin Senate and the April 1990 partial veto
four main restrictions applied to exercise of the Wiscon-
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wwnonal partial veto authority. '

[IL. THE FUTURE: CONTAINMENT STRATEGIES

~ Other solutions:less dramatic than amending the state constitu-
non had been proposed to address the perceived imbalance of power
created by Wisconsin Senate: Eventually, one or more of these pro-

posed solutions may be implemented in conjunction with the consti-

witional amendment of the partial veto authority. Some legislative

eaders advocate issuing the state budget in two. parts, one part con- -

suong policy and one part containi_ng'appropriations_.z.“? In fact, sup-
parters of broad partial veto authority suggested a two-part budget to
Wisconsin Senate reach of the Wis-

consin governor's partial veto pen. 2% :

Issuing the budget in two parts' would "address some concerns
ahout the extent of the partial veto authority. A two part budget would
snsulate policy initiatives and other substantive directives from the
martial veto, thus reducing opportunities for “gubernatorial legisla-
non.” lssuing two budget documents would retain most advantages of
centralized budget development and evaluation, recognized when om-
wibus budgets were first adopted in the early twentieth century.?¥
S Conversely, splitting a single budget document into two. budget
Jdocuments would produce some fragmentation of the budget process.
Rolling everything into one omnibus ‘document has both political and

pactical advantages. The political advantages of an omnibus budget

On January 24, 1989, Representative Gregg Underheim offered Assembly Substitute
swendment | ta the Assembly version of the partial veto amendment, Representative Un-
Jerheim offered the amendment because he was concerned about the speedy, perhaps ill-
. ansidered progress of the partial veto amendment through the legislature, Telephone inter-

- .y with Representative Gregg Underheim, Wisconsin State Assembly (Apr. 12, 1989). The
\wsembly Judiciary Committee met in execulive session on January 25, 1989; committee
members voled to reject Representative Underheim’s substitute amendment and 10 rec-
~eumend adoption of the partial velo amendment. Committee Record, Wisconsin Assembly

pertinf veto amendment. Commitiee Record,

fian. 13, 1989).
347, Wisconsin Veto Flap, Chapter 2, GOVERNING, Mar. 1988, at 38
+48. Chandler Interview, supra note 225; Prosser Interview. supra note 223. -

249, See supra note 23 and accompanying texi.

Wisconsin Assembly J udiciary . Committee.
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stem from the ability 10 include items fostering the building of a co-
alition large enough 1o secure passage of the budget.#° The coalition
building that characterizes budget adoption also permits passage of

substantive legislation that, although beneficial, might never pass other- o

wise. ! Of course, an indistinct line distinguishes coalition building
from logrolling; however, this very relationship argues for an effective
but limited partial veto anthority.
~ The practical advantages of an omnibus budget stem from the
abilitv 10 construct a “big picture” scenario that includes both program
initiatives and the funding to execute those intitiatives. Many legislators
believe that #f is impossible to constrict a ‘budget without including
policy items.?*? Other observers note that many people disagree on
what constitutes “policy”?%? or conclude that all budget decisions are
policy decisions. An omnibus budget provides one way to. enhance_
coordination of a complicated budget framework. -

Senate Presldent Fred Risser has proposed a second budget alter-
native: breaking the state budget into a number of smaller budget
bills.25* Again, policy matters would be protected by isolating them in
bills that did not contain appropriations.?®® Many of the same consid-
erations favoring and opposing a two bill budget aiso apply to Senator
Risser’s multi-bill budget proposal.

Nonetheless, increased fragmentation of state policy and programs’
wrought by numerous budget bills might create additional problems.
Without an overall framework, enacted appropriations might conflict
with related substantive law or other enacted appropriations, Small
details might obscure major or crucial budget issues. Relving solely on
their own momenturn, essential but controversial appropriations might

‘never muster enough support (o secure passage. Fmal]y without the
impending threat of “shutting down state government,” major portions
of the state budget might never be enacted.’ '

Governor Thompson suggested a third alternative to amending
the partial veto provisions of the state constitution. He proposed an

“informal agreement with the legislature whereby he would not veto

250. Although omnibus budgei bills could appropriately be characterized as “Christ-
* mas trees.”” the Wisconsin stale budget bill is the one bill 1he state: legisiature must pass.
Concessions are somelimes necessary 10 secure the suppon requnred for passage. Risser In-
terview, supra noie 242
" 251.. Represeniative Loflus cites Wlsconsm 5 drunk drnlng law as legislation that
never wouid have pa-:sed if not included in lhc omnibus budget bill. Lofius Address, suprg
- note 236
232, Risser Interview. supra note 236,
253, Chandler Interview, supra note 225,
254, The 1989 Legisiatere considered 1hree separate budget bills: 1989 Senate Btll
31, the general executive budgel bill; [989 Senate Bill 32. the natural resources executive
bucgei il and Senate Bill 33. the transportation executive budget bill.
255, Milwaukee Sentinel. June 15. 1988, at 1, col. 1.
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individual letters, in exchange for tacit perrmssmn 10 wrlte in new,

tower numbers to replace vetoed appropriations.®®
Although the governor’s proposal resembled the 1990 partial veto

amendment, his proposal was somewhat more permissive. The main

dilference was that Governor Thompson proposed writing in totally
new appropriation amounts, while the partial veto amendment limits’
governors to manipulating digits already present in an appropriation
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il 7 Some cooperafive spirit—missing frofm the Budget dvaria leading

o Wisconsin Senate—appeared to permeate Governor Thompsons '

proposed 1989 budget.?®
The 1990 partial veto amendment the suggested budget format
revistons, and the governor’s power sharing alternative address the

. most controversial vetoes chailenged in Wisconsin Senate: vetoes which

¢reate new text by vetoing and recombining letters and words—vetoes
which, in effect, permit the governor to legislate.?>® None of these al-
wraatives, however, fully addresses legitimate power balance issues
intertwined with various political issues and par_t_isan,issues in therpar-

tral veto controversy.
Any formal or informal partial veto reform would have some effect

“on the ability or willingness of the current governor, and perhaps others,
lo execute partial vetoes. The proposed reforms would produce different
cifeets on the balance of power between the Wlsconsm legislature and

the Wisconsin governor.

Splitting the current ommbus budget into two or more budget
documents would remove from legislators some pressure to pass all

necessary state appropnanons. Splitting the budget would also remove

' _the governor’s leverage to check the budgetary behavior of the legis-

lature by threatening to veto an entire budget. Iromcally, percewed

need for this type of leverage motivated adoption of the original Wis-
consin partial veto amendment in 1930350 A third result of splitting

the budget would be comphcanon of the immense task of coordmatmg

256. Milwaukee Sentinel, June 29, 1988, 2, col. 7.

257. It is unclear whether the governor still supports this alternative: his rcpresen-

tatives advocate mdmdual fetter vetoes, Chandier Interview, supra note 225. Taffora Inter—
view, supra note 224,

258, Senator Risser attributed the nature of the 1989 budget to Gmemor Thompson S ... .

wpeoming 1990 reelection bid. Risser Interview. supra note 242

The history of the partial vato amendment demonstrates potenual pltfaiis of under-

standing and commuuication. Before convening the specna] session a1 which the 1990 partial
‘elo amendment received first approval, Democratic legistative léaders met with Governor
Fhompson's represemanves to discuss partial veto amendment alternatives. At that time,
the, Governor’s represemtatives allegedly ‘agreed to an amendment prohibiting the veto of

. undividual letters. The Governor and his representatives. however, eventually opposed the

partial veto amendment. Theobald Interview. supra note 44; Risser Interview, supra note
21X Taffora Interview, supra note 224,

159, Travis Interview, supra note 221,

260. See supra notes 26-27 and accompanying text.
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state spending, revenues, policy initiatives and ongoing programs. Ef-
fective further alteration of the partial velo power needs to address
these concerns 1o ensure that WisconsinAresidents have reasonable pro-
iection from special legislative interests, unbridled gubernatorial
whims, or chaotic state government. _
_ The compromise alternatives represenied by the “partial veto
" amendment and Governot Thompson’s negotiation proposal come
closer to allowing an integrated but balanced state budget process like
ihat envisioned by earlier advocates of the partial veto and the omnibus
budget. Governor Thompson’s proposed solution would have de-
pended on the volumary cooperation of future governors. The small
number of legislative votes necessary o sustain partial vetoes?®! means

that-the gcvemgrisﬁsoluiion_.p_f.g}f_iggg_ﬂi)“_real check on gubernatorial

power. His proposal, for that reason, was Jess desirable Than the partial
veto amendment. - o ' B

Further, recent developments indicate that the relatively-“quick
fix” afforded by the 1990 partial veto amendment has not resolved the
partial veto controversy. In March 1990, Wisconsin State Senator Fred
‘Risser and Wisconsin Stale Representative David Travis filed a com-
plaint in United States District Court for the Western District of Wis-
consin, seeking declaratory and injunctive partial veto relief. The com-
plaint names Governor Tommy Thompson both individually and in
his official capacity, and alleges, among other causes of action, due
process, equal protection and first amendment grounds. The complaint
seeks to enjoin Governor Thompson and his Successors from drafting
and enacting any provision of law not passed or agreed t0 by the mem-
bers of the Wisconsin Legislature,?6? Like the Wisconsin Senate liti- .
gation, the federal Jawsuit probably represcnts an assortment of motives:
and reflects a variety of substantive concerns. e

This Comment approves of the ratification of the 1990 partial veto
amendment 1o the Wisconsin Constitution. The 1990 amendment 1S &
step in the right direction. The 1 990 amendment aliows the legisiaiure
10 retain some control over the policy content of omnibus appropriation
bills, vet permits the governor to control special interest appropriations.

Further, this Comment also advocates adoption of a second
amendment that would further restrict partial velo. of Wisconsin ap-
propriation bills. The policy consequences of vetoing single words, €s-
pecially “nol,” are potentially as severe as vetoing single letters.?®?
Because the present scope of Wisconsin partial veto authority continues

to raise genuine separation of powers issues as evidenced by the recently -

261, See supra note 9. )

262, Complaint for Declaratory and Injunctive Relief. Risser v. Thompson. No. 90-
07155 (W.D. Wis. Ailed Mar. 26. 1990} ' :

263 Prosser Interview, suprd note 223,
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flled foderal lawsuit, fegislative attention to the partlai veto coniroversy
shanild not cease with passage and ratification of the 1990 constitutional

gimendnent, prohibiting only single letter partial vetoes. The ability of

fedgral courts Lo provide an effective partial veto resolution may be
timited by the nature of available remedies. Instead, careful legislative
senswderation; with meaningful opportunities for public participation,
should provide clear and workable addmonal hmxts on the Wisconsin

process like
he omnibus
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23som, No. 90-

pariial velo authonty. _
The partial veto controversy continues to present dlfﬁcult com-

plicitted issues. Effecuvciy resolving the controversy will require :
shoughtful examination and, eventually,’ palicy decisions accompanied-
by legislative commitment. Further, effective reform requires looking

farwurd, not backward. State legislatures in general and the Wisconsin

iegislature in particular, are different institutions in 1990 than they werg
w1930, Career legislators, supported by greatly expanded technical
support staifs, now. work year-round with larger, more complicated state
fnimctions and budgets, 2% Clear vision and analysis, departing perhaps
tram the letter but not the spirit of earlier days, is required to structure
4 appropriate pamal veto authority for the 1990s and beyond.
The heart of the Wisconsin partial veto controversy consists of

-defining limits. To give Wisconsin governors reasonable veto authonty, )

set prevent abuses wrought by overreaching, legistators and the gov- =
eraor might reach a workable compromise in a further pamai velo
amendment by prohibiting veto of grammatical units smaller than sen-
fences and permitting veto of digits only from appropnauon amounts.

Ehmndoggles” would remain subject to the governor’s veto pen but
+he most creative and objectionable partial vetoes executed by Gov-
~rhor Thompson in 1988 would be prohibited. |

I'V. CONCLUSION.

An imbalance of power between the executive and legislative
branches of Wisconsin state government continues to characterize its -
budget process. The imbalance derives mamly from judicial interpre-
tations of Wisconsin’s historically broad partial veto authority. Ac-
cording to those interpretations, a Wisconsin governor may veto digits,
numbers, punctuation and words contained in appropriation bills.

264, Rosenthal, supra note 229. Partial veto or item veto-controversies have recently
staredd it nUMeErous states in addition to Wisconsin, See Pottoroff, Political Stew: Item Veto
faucy Bubbling to the Top in Stale Court Jurisdictions. 1 EMERGING ISSUES IN St1. CoNsT.
111 (1948). Of course, analysts have fong debated wherher the United Siates President
sdwuid be conferred with some type of partial veto authority. For arguments on both sides
i the national issve, see Symposium on the Lme—[:em Veto, 1 NoTre Dame J. L. E'rulcs

% Pin, Por, {1985).
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Wisconsin’s current constitutional check on its governor’s partial
veic avthority is veio override by two-thirds of each house of the state
tegisiature. For political reasons, override attempts often fail. As few
as twelve stale senators can prevent a-veto override. Consequently,
Wisconsin’s budgetary. separation of powers balance is skewed toward
the governor. Partisan and political issues also complicate the state

" budget process. Action is required to- restore the balance to what was

intended by the constitutional framers, 10 what is desired by state cit-
izens, and 10 what is healthy for siate government.
Therefore, this Comment advocates further study and discussion

" of the separation of powers issues raised by the current broad partial

veto authority. This Comment also recornmends appropriate further
amendment of the pamai veto provisions of the Wisconsin constitu-

UUH

Mary E. BURKE -







